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PROPOSED  RULE  MAKING 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretqry 
[  43  CFR  Part  4  1 

PUBLIC  LAND  HEARINGS  AND 
APPEALS 

Notice  of  Proposed  Rule  Making 

Notice  is  hereby  given  that,  under  the 
authority  cited  in  the  proposed  regula¬ 
tions  set  forth  below  and  the  authority 
contained  in  R.S.  2478,  as  amended,  43 
US.C.  sec.  1201  (1970),  the  Secretary  of 
the  Interior  is  proposing  to  amend  De¬ 
partment  Hearings  and  Appeals  Proce¬ 
dures  in  Part  4  of  Title  43  of  the  Code  of 
Federal  Regulations  by  revising  the  pro¬ 
cedural  rules  in  Subpart  E — Special 
Rules  Apphcable  to  Public  Land  Hear¬ 
ings  and  Appeals,  which  pertain  to  pro¬ 
ceedings  which  involve  a  hearing  or  op¬ 
portunity  for  a  hearing  and  which  involve 
appeals  before  hearing  examiners  of  the 
Hearings  Division  and  before  the  Board 
of  Land  Appeals  in  the  Office  of  Hearings 
and  Appeals,  Office  of  the  Secretary.  The 
purpose  of  the  revision  is  to  improve  the 
procedures  by  clarifying  and  standard¬ 
izing  requirements  and  providing  modem 
and  equitable  rules,  to  the  end  that  issues 
raised  on  appeal  and  in  hearings  pro¬ 
ceedings  may  be  resolved  as  expeditiously 
as  possible,  consistent  with  due  process. 
The  revision  will  not  alter  any  substan¬ 
tive  legal  rights. 

Principal  changes  include  streamlin¬ 
ing  the  arrangement  of  the  rules  and 
filling  in  omissions  in  the  existing  regu¬ 
lations.  For  example,  providing  proce¬ 
dural  rules  for  the  taking  of  appeals  to 
the  Board  of  Ltmd  Appeals  from  deci¬ 
sions  of  the  Director,  Geological  Survey, 
rules  for  third  party  participation  in 
hearings  and  appeals  proceedings,  pro¬ 
cedures  regarding  depositions  and  in¬ 
terrogatories  (applicable  to  the  Govern¬ 
ment  and  to  the  other  interested  par¬ 
ties),  requirements  for  the  filing  of 
motions,  briefs,  and  other  pleadings, 
rules  of  evidence,  provisions  for  settle¬ 
ments  and  for  summary  decisions.  The 
revised  regulations  provide  also  for  de¬ 
fault  decisions  in  contest  proceedings 
without  the  scheduling  or  holding  of  a 
hearing  where  that  action  is  indicated  as 
appropriate  because  of  the  failure  of  a 
party  to  file  a  timely  answer  or  to  appear 
at  the  hearing  ordered.  The  strict  time 
limitation  for  filing  a  notice  of  appeal 
has  been  retained.  The  regulations  pro¬ 
vide  that  the  timely  filing  of  a  notice  of 
appeal  is  a  jurisdictional  requirement. 
However,  the  rules  provide  for  the  exer¬ 
cise  of  discretion  by  the  hearing  exami¬ 
ners  and  the  Board  of  Land  Appeals  in 
excusing  delays  in  filing  or  serving  of 
other  required  documents  in  support  of 
appeals,  such  as  statements  of  reasons, 
where  good  cause  is  shown. 

Procedural  regulations  applicable  to 
the  initiation  of  contest  and  protest  pro¬ 
ceedings  smd  other  actions  in  such  mat¬ 
ters  which  are  accomplished  by  Bureau  of 
Land  Management  personnel  prior  to  the 
reference  of  cases  to  the  Office  of  Hear¬ 


ings  and  Appeals,  have  been  retained  in 
the  revised  regulations  for  reasons  of 
administrative  convenience  and  because 
the  functions  of  the  Bureau  officers  in 
these  matters  are  generally  ministerial 
in  nature.  The  revised  regulations  clearly 
show,  however,  when  the  functions  of  the 
Office  of  Hearings  and  Appeals  attach 
in  these  proceedings  and  in  other  hear¬ 
ings  matters. 

Appropriate  editorial  changes  will  be 
made  in  references  to  procedures  con¬ 
cerned  herein  which  appear  in  other 
titles  or  chapters  of  the  Code  of  Federal 
Regulations  upon  issuance  of  the  final 
revised  regulations  pertaining  to  such 
procedures. 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to  par¬ 
ticipate  in  the  rule  making  process. 
Accordingly,  interested  persons  are  in¬ 
vited  to  submit  written  comments,  sug¬ 
gestions,  or  objections.  Communications 
should  be  addressed  to  the  Director, 
Office  of  Hearings  and  Appeals,  4015 
Wilson  Boulevard,  Arlington,  VA  22203. 
All  communications  received  on  or  before 
August  25,  1972,  will  be  considered  before 
action  is  taken  on  the  proposed  revise^ 
regulations.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received. 

Because  of  the  wide  range  of  persons 
and  interests  affected  by  the  proposed 
revision  of  the  regulations  and  the  great 
value  of  public  participation  in  develop¬ 
ing  rules  which  will  improve  the  proce¬ 
dural  processes  in  public  land  hearings 
and  appeals,  the  Director  of  the  Office  of 
Hearings  and  Appeals  has  scheduled 
public  hearings  to  encourage  the  attend¬ 
ance  and  participation  of  the  interested 
public  in  this  proposed  rule  making  by 
submission  of  comments,  suggestions,  or 
objections.  Notice  is  hereby  given  that 
said  hearings  will  be  held  on  the  days 
and  at  the  locations  indicated; 

July  31,  1972 — Reclamation  Auditorium, 

Building  56,  Denver  Federal  Center,  Den¬ 
ver,  Colo. 

August  2,  1972 — Phoenix  Indian  School 

Audltorivun,  45  East  Midway,  Phoenix,  AZ. 
August  4,  1972 — Bonneville  Auditorium,  No. 

1002  Northeast  Holladay,  Portland,  OR. 

All  hearings  will  commence  at  9:30 
a.m.  Interested  individuals,  representa¬ 
tives  of  organizations  and  public  officials 
wishing  to  appear  at  the  hearings  should 
contact  the  Director,  Office  of  Hearings 
and  Appeals,  at  the  aforesaid  address  or 
telephone  number  703-557-1500,  not 
later  than  July  26,  1972.  Written  com¬ 
ments  from  those  unable  to  attend,  and 
from  those  wishing  to  supplement  their 
oral  presentations  at  the  hearings,  should 
be  received  by  the  Director,  Office  of 
Hearings  and  Appeals,  at  the  aforesaid 
address  on  or  before  August  25,  1972.  All 
written  statements  received  pursuant  to 
this  notice  will  be  included  in  the  hear¬ 
ings  record. 

Oral  statements  at  the  hearings  will 
be  limited  to  a  period  of  10  minutes.  To 
the  extent  that  time,  is  available  after 
presentation  of  oral  stat«nents  by  those 
who  have  given  advance  notice,  the  hear¬ 
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ing  officer  will  give  others  present  an 
opportunity  to  be  heard. 

Effective  date.  If  adopted,  the  revised 
procedural  rules  would  be  effective  as  of 
the  date  of  publication  in  final  form  in 
the  Federal  Register  and  would  govern 
all  proceedings  commenced  after  the 
effective  date  and  all  pending  proceed¬ 
ings  except  to  the  extent  that  applica¬ 
tion  of  the  amendments  or  any  portion 
thereof  in  a  pending  proceeding  would 
not  be  feasible  or  would  work  injustice, 
in  which  case  the  appropriate  former 
rule  or  rules  would  apply. 

Dated:  June  21, 1972. 

James  M.  Day, 
Director,  Office  of  Hearings 
and  Appeals. 

The  text  of  Subpart  E — Special  Rules 
Applicable  to  Public  Land  Hearings  and 
Appeals,  as  proposed  to  be  revised,  is  as 
follows: 

Subpart  E — Special  Rules  Applicable 
to  Public  Land  Hearings  and  Appeals 

Hearings  and  Appeals  Procedures 

GENERAL 

Sec. 

4.400  Scope  and  construction. 

4.401  Definitions. 

4.402  Documents. 

4.403  Extensions  of  time. 

4.404  Notice  to  transferees  and  encum¬ 

brancers. 

4.405  Intervention. 

4.406  Participation  by  Director,  Bureau  of 

Land  Management,  and  Director, 
Geological  Survey. 

4.407  Requests  for  reconsideration. 

APPEALS  TO  THE  BOARD  OF  LAND  APPEALS 

4.410  Who  may  appeal;  mandatory  time 

limit. 

4.411  Manner  of  taking  appeal;  service  on 

other  parties. 

4.412  Transmittal  of  appeal  file. 

4.413  Answers;  service  on  appellant;  fail¬ 

ure  to  answer. 

4.414  Statements  of  reasons  or  briefs  on 

appeal. 

4.415  Requests  for  hearings  on  appeals  in¬ 

volving  questions  of  fact. 

4.416  Decisions  on  appeals. 

ACTIONS  BEFORE  HEARING  EXAMINERS  IN  GRAZING 
PROCEEDINGS  (INSIDE  GRAZING  DISTRUrTS) 

4.418  Who  may  appeal;  mandatory  time 

limit. 

4.419  Manner  of  taking  appeal;  service  on 

other  parties. 

4.420  Transmittal  of  appeal  file. 

4.421  Answers;  service  on  appellant;  failure 

to  answer. 

4.422  Intervenors. 

4.423  Decisions  on  appeals. 

4.424  Appeal  to  the  Board. 

4.425  Effect  of  Bureau  decision  suspended 

during  appeal  to  examiner. 

Contest  and  Protest  Proceedings 

PRIVATE  CONTESTS  AND  PROTESTS 

4.430  By  whom  private  contest  may  be 

Initiated. 

4.431  Protests. 

4.432  Initiation  of  contest. 

4.433  Complaints. 

4.434  Service. 

4.435  Answer  to  complaint. 

4.436  Amendments. 

4.437  Extensions  of  time. 
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GOVXRNMENT  CONTESTS 

Soc 

4.438  How  initiated. 

4.439  Proceedings  in  OoTemment  contests. 

Hearing  Procedures 

GENERAL 

4.460  Commencement  of  functions. 

4.451  Termination  of  functions. 

Designation  and  Responsibilities  of 
Hearing  Examiner 

4.454  Designation. 

4.455  Conduct  of  hearings. 

Appearance  and  Practice 

4.456  Participation  by  a  party. 

4.457  Determination  of  parties. 

4.458  Determination  and  participation  of 

amici. 

Form  and  Filing  of  Documents 

4.459  Form. 

4.460  Filing  and  service. 

Procedures 

4.461  Amendments  to  pleadings. 

4.462  Withdrawal  of  pleading. 

4.463  Consolidation  of  proceedings. 

4.464  Motions. 

4.466  Disposition  of  motions. 

4.466  Settlements. 

4.467  Admissions  as  to  facts  and  documents. 

4.468  Subpoena  power  and  witness  provi¬ 

sions. 

4.469  Depositions. 

4.470  Use  of  depositions  at  hearing. 

4.471  Interrogatories  to  parties. 

4.472  Sanctions. 

4.473  Summary  decision  of  examiner. 

4.474  Certification  of  interlocutory  ruling. 
4.476  Default. 

Prehearing 

4.480  Prehearing  conferences. 

Hearing 

4.481  Notice  of  hearing. 

4.482  Postponements. 

4.483  Hearing. 

4.484  Burden  of  proof;  order  of  procedure. 

4.486  Evidence. 

4.486  Objections;  offer  of  proof. 

4.487  Exceptions  to  rulings. 

4.488  Interlocutory  appeals. 

4.489  Payment  of  witness  fees  and  mileage; 

fees  of  persons  taking  depositions. 

4.490  Reporter's  fees. 

4.491  Corrections  of  transcript. 

4.492  Record. 

Posthearing  Procedures 

4.493  Submission  by  the  parties  of  proposed 

findings,  conclusions  and  order. 

4.494  Initial  decision  by  examiner. 

4.496  Submission  by  the  examiner  of  pro¬ 
posed  findings,  conclusions  and  rec¬ 
ommended  decision. 

4.496  Exceptions  to  proposed  findings  of 

fact  or  recommended  decision  by 
examiner. 

4.497  Briefs  and  exceptions  to  proposed 

findings  of  fact  or  recommended 
decision  of  examiner. 

4.498  Decision  by  the  Board. 

Authoritt:  The  provisions  of  this  subpart 
also  issued  under  authority  of  sec.  2,  48  Stat. 
1270,  43  U.S.C.  sec.  316a;  sec.  7,  68  Stat.  711, 
as  amended,  30  UB.C.  sec.  527;  sec.  5,  69  Stat. 
369,  as  amended,  30  UB.C.  sec.  613;  sec.  2, 
69  Stat.  682,  as  amended,  30  UB.C.  sec.  621; 
and  sec.  24,  84  Stat.  1566,  30  UB.C.  sec.  1023. 

Cross  Referknci:  See  Subpart  A  for 
the  authority,  jurisdiction,  and  member¬ 
ship  of  the  Board  of  Land  Appeals 
wlUiin  the  Office  of  Hearings  and  Ap¬ 
peals.  For  general  rules  applicable  to 
proceedings  before  the  Board  of  Land 


Appeals  as  well  as  the  other  Appeails 
Boards  of  the  Office  of  Hearings  and 
Appeals,  see  Subpart  B. 

Note:  ${  4.430  through  4.439  Include 
special  procedural  rules  applicable  to 
contest  and  protest  proceedings  which 
are  preliminary  to  commencement  of 
functions  of  the  Office  of  Hearings  and 
Appeals,  as  indicated  in  S  4.453  of  this 
subpart. 

Hearings  and  Appeals  Procedures 

GENERAL 

§  4.400  Scope  and  construction. 

(a)  The  procedures  and  rules  of  prac¬ 
tice  set  forth  herein  are  applicable  to 

(1)  appeals  from  decisions  or  orders  of 
the  Director  of  the  Geological  Survey, 
Bureau  of  Land  Management  officers,  or 
hearing  examiners,  within  the  jurisdic¬ 
tion  of  the  Board  of  Land  Appeals,  and 
to  (2)  proceedings  involving  adjudica¬ 
tive  hearings  in  public  land  matters,  in¬ 
cluding,  but  not  limited  to,  such  hear¬ 
ings  in  both  Government  and  private 
contest  proceedings,  hearings  under  the 
Multiple  Mineral  Development  Act  of 
1954,  as  amended,  30  U.S.C,  521,  hear¬ 
ings  under  the  Surface  Resources  Act 
of  1955,  as  amended,  30  U.S.C.  601,  hear¬ 
ings  under  the  Mining  Claims  Rights 
Restoration  Act  of  1955,  30  U.S.C.  621, 
hearings  under  the  Geothermal  Steam 
Act  of  1970,  30  U.S.C.  1001,  hearings  on 
appeals  to  hearing  examiners  in  graz¬ 
ing  cases  within  grazing  districts  estab¬ 
lished  under  the  Taylor  Grazing  Act  of 
June  28,  1934,  as  amended,  43  U.S.C.  315, 
and  hearings  on  appeals  within  the 
jurisdiction  of  the  Board  of  Land  Ap¬ 
peals  involving  questions  of  fact.  To  the 
extent  they  are  not  inconsistent  with 
these  special  rules,  the  general  rules  of 
the  Office  of  Hearings  and  Appeals  in 
Subpart  B  of  this  part  are  also  appli¬ 
cable  to  hearings  procedures  in  public 
lands  matters. 

(b)  These  regulations  shall  be  con¬ 
strued  to  secure  the  just,  prompt  and 
inexpensive  determination  of  all  pro¬ 
ceedings  consistent  with  adequate  con¬ 
sideration  of  the  issues  involv^  and  full 
protection  of  the  rights  of  all  interested 
parties  including  the  Government. 

§  4.401  Definitions. 

As  used  in  this  subpart: 

(a)  “Secretary”  means  the  Secretary 
of  the  Interior  or  his  authorized  repre¬ 
sentative. 

(b)  “Board”  means  the  Board  of  Land 
Appeals  in  the  Office  of  Hearings  and 
Appeals,  Office  of  the  Secretary.  The 
terms  "office”  or  “officer”  as  used  in  this 
subpart  include  “Board”  where  the  con¬ 
text  requires. 

(c)  “Examiner”  means  a  hearing  ex¬ 
aminer  designated  by  the  Office  of 
Hearings  and  Appeals,  Office  of  the 
Secretary. 

(d)  Director  of  the  Bureau  of  Land 
Management  means  the  Director  of  the 
Bureau  of  Land  Management  in  the 
U.S.  Department  of  the  Interior,  or  his 
authorized  representative. 

(e)  Director  of  the  Geological  Survey 
means  the  Director  of  the  Geologic^ 
Survey  in  the  U.S.  Department  of  the 


Interior,  or  his  authorized  representa¬ 
tive. 

(f)  “Bureau”  means  the  Bhreau  of 
Land  Management. 

(g)  “State  Director”  means  the  super¬ 
vising  Bureau  of  Land  Management  of¬ 
ficer  for  the  State,  or  his  authorized 
agent. 

(h)  “District  manager”  means  the 
supervising  Bureau  of  Land  Manage¬ 
ment  officer  of  the  district,  or  his  au¬ 
thorized  agent. 

§  4.402  DocumentA. 

(a)  Grace  period  for  filing.  Whenever 
a  document  is  required  imder  this  sub¬ 
part  to  be  filed  within  a  certam  time 
and  it  is  not  received  in  the  proper  of¬ 
fice  during  that  time,  the  delay  in  filing 
will  be  waived  if  the  document  is  filed 
not  later  than  10  days  after  it  was  re¬ 
quired  to  be  filed  and  it  is  detemfined 
that  the  document  was  transmitted  or 
probably,  transmitted  to  the  office  in 
which  the  filing  is  required  before  the 
end  of  the  period  in  which  it  was  re¬ 
quired  to  be  filed.  Determinations  imder 
this  paragraph  shall  be  made  by  the  of¬ 
ficer  before  whom  is  pending  the  appeal, 
contest,  or  other  proceeding  in  connec¬ 
tion  with  which  the  document  is  required 
to  be  filed. 

(b)  Service  of  documents.  (1)  Where- 
ever  the  regulations  in  this  subpart  re¬ 
quire  that  a  copy  of  a  document  be 
served  upon  a  person,  service  may  be 
made  by  delivering  the  copy  personally 
to  him  or  by  sending  the  document  by 
registered  or  certified  mail,  return  re¬ 
ceipt  requested,  to  his  address  of  record 
in  the  Bureau,  the  Geological  Survey,  or 
in  the  Office  of  Hearings  and  Appeals,  as 
appropriate. 

(2)  In  any  case  service  may  be  proved 
by  an  acknowledgement  of  service  signed 
by  the  person  to  be  served.  Personal 
service  may  be  proved  by  a  written  state¬ 
ment  of  the  person  who  made  such  serv¬ 
ice.  Service  by  registered  or  certified  mail 
may  be  proved  by  a  post  office  return 
receipt  showing  that  the  document  was 
delivered  at  the  person’s  record  address 
or  showing  that  the  document  could  not 
be  delivered  to  such  person  at  his  record 
address  because  he  had  moved  therefrom 
without  leaving  a  forwarding  address  or 
because  delivery  was  refused  at  that  ad¬ 
dress  or  because  no  such  Address  exists. 
Proof  of  service  of  a  copy  of  a  docu¬ 
ment  should  be  filed  in  the  same  office 
in  which  the  document  is  filed  except 
that  proof  of  service  of  a  notice  of  ap¬ 
peal  must  be  filed  with  the  Board  if  the 
proof  of  service  Is  filed  later  than  the 
notice  of  appeal. 

(3)  A  document  will  be  considered  to 
have  been  served  at  the  time  of  personal 
service,  of  delivery  of  a  registered  or 
certified  letter,  or  of  the  return  by  the 
post  office  of  an  undelivered  registered 
or  certified  letter. 

§  4.403  Extenaions  of  time. 

(a)  The  Board  or  the  examiner,  as 
appropriate,  may  rule  ex  parte  on  re¬ 
quests  for  extensions  of  time  to  file  docu¬ 
ments  in  proceedings  before  them.  Such 
requests  may  be  granted  upon  a  showing 
of  good  cause,  except  for  the  time  fixed 
for  filing  a  notice  of  appeal,  as  specified 
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in  §§  4.410  and  4.418,  which  may  not  be 
extended,  and  except  where  such  exten¬ 
sion  is  contrary  to  law  or  regulation. 
Where  the  request  is  made  after  the  ex¬ 
piration  of  the  specified  period  for  the 
filing  of  the  docmnent,  the  filing  may  be 
permitted  where  reasonable  grounds  are 
found  for  the  failure  to  file. 

(b)  Elxtensions  of  time  in  any  case 
may  be  had  by  stipulation  of  the  parties, 
subject  to  approval  by  the  Board  or  the 
examiner,  as  appropriate,  sufficient  cause 
being  shown  for  such  extension,  except 
for  the  time  for  filing  a  notice  of  appeal, 
which  may  not  be  enlarged,  and  except 
where  such  extension  is  contrary  to  law 
or  regulation. 

§  4.44)4  Notice  to  transferees  and  en- 
rumbrancers. 

Transferees  and  encumbrancers  of 
land,  the  title  to  which  is  claimed  or  is 
in  the  process  of  acquisition  under  any 
public  land  law  shall,  upon  filing  notice 
of  the  transfer  or  encumbrance  in  the 
proper  office  of  the  Bureau,  become  en¬ 
titled  to  receive  and  be  given  the  same 
notice  of  any  appeal,  or  other  proceeding 
thereafter  initiated  affecting  such  in¬ 
terest  which  is  required  to  be  given  to  a 
party  to  the  proceeding.  Every  such 
notice  of  a  transfer  or  encumbrance  will 
be  noted  upon  the  records  of  the  Bureau 
office.  Thereafter  such  transferee  or  en¬ 
cumbrancer  must  be  made  a  party  to  any 
proceedings  thereafter  initiated  adverse 
to  the  entry. 

§  4.405  Intervention. 

A  petition  for  leave  to  intervene  may 
be  filed  at  any  stage  of  a  proceeding.  In 
the  discretion  of  the  examiner  or  the 
Board  a  person  may  be  denied  inter¬ 
vention  in  a  matter  in  which  he  could 
have  participated  as  a  party  but  failed  to 
avail  himself  of  the  opportunity  to  do  so. 
The  petition  must  set  forth  the  interest  of 
the  petitioner  in  the  proceeding.  The 
examiner  or  the  Board  may  grant  or  deny 
petitions  for  intervention  or  may  permit 
Intervention  limited  to  a  particular  stage 
of  the  proceeding. 

§  4.406  Participation  by  Director,  Bu¬ 
reau  of  L4ind  Management,  and  Di¬ 
rector,  Geological  Survey. 

The  Director  of  the  Bureau  of  Land 
Management  and  the  Director  of  the 
Geological  Survey,  as  appropriate,  may 
participate  as  a  party  or  by  the  sub¬ 
mission  of  written  comments  served  on 
all  parties  in  all  proceedings  governed  by 
the  rules  in  this  subpart  without  making 
a  specific  request  to  participate,  except 
that  in  private  contest  proceedings  ini¬ 
tiated  imder  procedures  in  Chapter  n 
of  this  title  the  Director  of  the  Bureau  of 
Land  Management  shall  become  a  party 
only  upon  intervention  as  permitted  by 
the  examiner.  All  active  participation  by 
the  Director  of  the  Bureau  of  Land 
Management  and  the  Director  of  the 
Geological  Survey  shall  be  through  the 
Office  of  the  Solicitor,  as  provided  in 
§4.3. 

§  4.44)7  Requests  for  reconsideration. 

(a)  Reconsideration  of  a  final  decision 
^  or  order  of  the  Board,  which  may  include 


a  hearing  or  rehearing,  may  be  granted 
only  in  extraordinary  circumstances 
where,  in  the  judgment  of  the  Board, 
sufficient  reason  therefor  appears.  Re¬ 
quests  for  reconsideration  to  be  timely 
shall  be  filed  within  30  days  from  the 
date  of  the  Board’s  decision  or  order,  and 
must  state  with  particularity  the  mate¬ 
rial  error  claimed.  Where  a  hearing  has 
been  held  in  the  proceeding  upon  which 
the  Board’s  decision  or  order  is  based, 
only  newly  discovered  evidence,  evidence 
which  has  become  available  only  since 
the  close  of  the  hearing,  or  evidence 
which  the  Board  believes  should  have 
been  taken  at  the  hearing,  will  be  taken 
at  any  further  hearing.  Within  the  same 
30-day  period,  the  moving  party  shall 
serve  a  copy  of  any  such  request  for 
reconsideration  on  any  opposing  party 
in  the  case,  who  may  file  an  answer 
thereto  within  30  days  after  service  upon 
him  of  the  request. 

(b)  Successive  requests  for  reconsid¬ 
eration,  hearing  or  rehearing,  filed  by 
the  same  party  or  parties,  and  upon 
substantially  the  same  ground  as  a 
former  request  which  has  been  consid¬ 
ered  or  denied  by  the  Board,  will  not  be 
entertained. 

(c)  Unless  otherwise  permitted  by  the 
Board  upon  a  showing  of  unusual  or  ex¬ 
ceptional  circumstances,  requests  for 
reconsideration,  hearing  or  rehearing,  or 
answers  thereto,  which  exceed  25  pages, 
including  appendices,  in  length,  in  type¬ 
written  (double-spaced),  print^  or  du¬ 
plicated  form,  shall  not  be  ^.ccepted  for 
filing. 

Appeals  to  the  Board  of  Land  Appeals 

§  4.410  ^lio  may  appeal:  mandatory 
time  limit. 

(a)  Who  may  appeal.  (1)  Any  party 
to  a  case  who  is  adversely  affected  by  a 
final  decision  or  order  of  an  officer  of  the 
Bureau  of  Land  Management  or  of  an 
examiner,  issued  imder  authority  of  reg¬ 
ulations  in  this  title,  shall  have  a  right 
to  appeal  to  the  Board,  except  as  other¬ 
wise  provided  in  Group  2400  of  Chapter 
n  of  this  title,  except  to  the  extent  that 
decisions  of  Bureau  of  Land  Manage¬ 
ment  officers  must  first  be  appealed  to  an 
examiner  under  §  4.418  and  Part  4110 
of  this  title,  and  except  where  such  de¬ 
cision  or  order  has  been  approved  by  the 
Secretary  prior  to  promulgation;  Pro¬ 
vided,  That  within  30  days  after  service 
of  the  decision  or  order  upon  him,  such 
party  files  a  notice  that  he  wishes  to 
appeal. 

(2)  Any  party  to  a  case  who  is  ad¬ 
versely  affected  by  a  final  decision  or 
order  of  the  Director  of  the  Geological 
Survey,  issued  imder  authority  of  reg¬ 
ulations  in  30  CFR  Ch.  n,  and  this  title, 
shall  have  a  right  to  appeal  to  the  Board, 
unless  such  decision  or  order  was  ap¬ 
proved  by  the  Secretary  prior  to  promul¬ 
gation:  Provided,  ’That  within  30  days 
after  service  of  the  decision  or  order 
upon  him,  such  party  files  a  notice  that 
he  wishes  to  appeal. 

(b)  Mandatory  tin^e  limit.  No  exten¬ 
sion  of  time  will  be  granted  for  filing  the 
notice  of  appeal.  If  a  notice  of  appeal 
is  filed  after  the  grace  period  provided 


in  1  4.402(a),  the  notice  of  appeal  will 
not  be  considered  and  the  case  will  be 
closed  by  the  officer  from  whose  decision 
or  order  the  appeal  is  taken.  If  the  notice 
of  appeal  is  fil^  during  the  grace  period 
provided  in  §  4.402(a)  and  the  delay  in 
filing  is  not  waived,  as  provided  in  that 
section,  the  notice  of  appeal  will  hot  be 
considered  and  the  case  will  be  closed 
by  the  Board. 

§  4.411  Manner  of  taking  appeal;  serv- 
iee  on  other  parties. 

(a)  Notice  of  appeal;  statement  of  rea¬ 
sons  and  written  arguments.  A  notice  of 
appeal  shall  be  in  writing,  signed  by  the 
appellant  or  by  his  attorney  of  record  or 
other  qualified  representative,  and  shall 
be  transmitted  to  the  office  of  the  officer 
who  made  the  decision  or  order  from 
which  the  appeal  is  taken  (not  with  the 
Board)  in  time  to  be  filed  in  the  office 
where  it  is  required  to  be  filed  within  30 
days  after  the  person  taking  the  appeal 
is  served  with  the  decision  or  order  he  is 
appealing.  The  notice  of  appeal  should 
contain  the  serial  number  or  other  iden¬ 
tification  of  the  case.  It  may  include  a 
concise  and  complete  statement  of  the 
points  of  fact  and  law  relied  upon  in  sup¬ 
port  of  the  position  taken  on  the  issues 
involved.  If  it  does  not,  such  statement 
of  reasons  and  any  written  arguments  in 
support  of  the  appeal  must  be  filed  with 
the  Board  (address;  Board  of  Land  Ap¬ 
peals,  Office  of  Hearings  and  Appeals. 
4015  Wilson  Boulevard.  Arlington,  VA 
22203),  within  30  days  after  the  filing  of 
the  notice  of  appeal.  In  any  case  the 
appellant  may  file  with  the  Board  addi¬ 
tional  statements  of  reasons  and  written 
arguments  within  the  30-day  period  after 
he  filed  the  notice  of  appeal. 

(b)  Service  of  notice  of  appeal,  and  of 
other  documents.  The  appellant  must 
serve  a  copy  of  the  notice  of  appeal  and 
of  any  statement  of  reasons  and  written 
arguments  in  support  of  the  appeal  upon 
each  adverse  party  named  in  the  decision 
appealed  from,  and  upon  any  interveners 
and  amici  named  in  the  proceeding,  in 
the  manner  provided  in  §  4.402(b),  not 
later  than  15  days  after  filing  the  docu¬ 
ment.  Proof  of  such  service,  as  required 
by  §  4.402(b).  must  be  filed  with  the 
Board  within  15  days  after  service  unless 
filed  with  the  notice  of  appeal. 

§  4.412  Transminal  of  appeal  file. 

Within  5  days  after  receipt  of  the 
notice  of  appeal,  the  officer  whose  deci¬ 
sion  or  order  is  being  appealed  shall 
transmit  to  the  Board  the  entire  official 
file  in  the  matter,  or  copies  thereof,  in¬ 
cluding  all  records,  documents,  tran¬ 
scripts  of  testimony,  and  other  informa¬ 
tion  compiled  during  the  proceedings 
leading  to  the  decision  or  order  being 
aiH>ealed. 

§  4.413  Answers;  service  on  appellant; 
failure  to  answer. 

(a)  Answers.  If  any  party  served  with 
a  notice  of  ai^ieal  wishes  to  participate  in 
the  proceeding  on  appeal,  he  must  file 
an  answer,  signed  by  him  or  by  his  attor¬ 
ney  of  record  or  other  qualified  repre¬ 
sentative,  with  the  Board  (address; 
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Board  of  Land  Appeals,  Office  of  Hear¬ 
ings  and  Appeals,  4015  Wilson  Boule¬ 
vard,  Arlington,  VA  22203),  within  30 
days  after  service  upon  him  or  his  attor¬ 
ney  of  record  or  other  qualified  repre¬ 
sentative  of  the  notice  of  appeal  or  state¬ 
ment  of  reasons  and  written  arguments 
where  such  statement  and  arguments 
were  not  included  in  the  notice  of  appeal. 
If  additional  reasons  or  written  argu¬ 
ments  are  filed  by  the  appellant,  the  an¬ 
swering  party  shall  have  30  days  after 
service  thereof  upon  him  within  which  to 
answer  them. 

(b)  Service  on  appellant.  The  answer¬ 
ing  party  shall  serve  a  copy  of  the  an¬ 
swer  on  the  appellant,  in  the  manner 
prescribed  in  §  4.402(b)  not  later  than 
15  days  after  filing  the  answer.  Proof  of 
such  service  as  required  by  §  4.402(b) 
must  be  filed  with  the  Board  within  15 
days  after  service  unless  filed  with  the 
answer. 

(c)  Failure  to  answer.  Failure  to  an¬ 
swer  will  not  result  in  a  default.  If  an 
answer  is  not  filed  and  served  within  the 
time  required,  it  may  be  disregarded  in 
deciding  the  appeal. 

§  4.414  Slalemonts  of  reasons  or  briefs 
on  appeal. 

Unless  otherwise  permitted  by  the 
Board  uix)n  a  showing  of  unusual  or 
exceptional  circumstances,  statements  of 
reasons,  briefs  or  other  written  com¬ 
ments  which  exceed  50  pages,  including 
appendices,  in  length,  in  typewritten 
(double-spaced),  printed  or  duplicated 
form,  shall  not  be  accepted  for  filing. 

§  4.415  Requests  for  bearings  on  ap¬ 
peals  involving  questions  of  faet. 

Either  an  appellant  or  an  adverse  party 
may,  if  he  desires  a  hearing  to  present 
evidence  on  a  genuine  issue  of  a  material 
fact,  request  that  the  case  be  assigned 
to  an  examiner  for  such  a  hearing.  Such 
a  request  must  be  made  in  writing  and 
filed  with  the  Board  within  30  days  after 
answer  is  due  and  a  copy  of  the  request 
must  be  served  on  the  opposing  party  in 
the  case.  The  allowance  of  a  request  for 
a  hearing  is  within  the  discretion  of  the 
Board,  and  the  Board  may,  on  its  own 
motion,  refer  any  case  to  an  examiner 
for  a  hearing  on  an  issue  of  fact.  If  a 
hearing  is  ordered,  the  Board  will  specify 
the  issues  upon  which  the  hearing  is  to 
be  held  and  the  hearing  will  be  held  in 
accordance  with  applicable  hearings  pro¬ 
cedures  in  this  subpart  and  in  the  gen¬ 
eral  rules  in  Subpart  B  of  this  part. 

§  4.416  DecisktnA  on  appeals. 

(a)  In  rendering  its  decision  the 
Board  may  affirm,  reverse,  modify,  va¬ 
cate,  and  set  aside,  or  remand  for  fur¬ 
ther  proceedings,  in  whole  or  in  part, 
the  decision  or  order  from  which  the 
appeal  is  taken,  and  will  include  in  its 
decision  a  statement  of  the  reasons  or 
basis  for  its  action  and  any  concurring 
and  dissenting  opinions. 

(b)  Wherethe  record  shows  that  there 
is  no  genuine  issue  as  to  any  material 
fact  and  that  the  decision  on  the  appeal 
rests  entirely  on  a  matter  of  law,  an 
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appropriate  summary  decision  may  be 
made  by  the  Board  on  the  legal  issue. 

(c)  Failure  of  an  appellant  to  state 
any  reasons  or  basis  for  the  appeal  or  to 
timely  serve  adverse  parties  as  required 
under  this  subpart  will  not  affect  the 
validity  of  the  appeal  but  shall  be  ground 
only  for  such  action  as  the  Board  deems 
appropriate,  which  may  include  sum¬ 
mary  dismi^al  of  the  appeal. 

Actions  Before  Hearing  Examiners  in 

Grazing  Proceedings  (Inside  Grazing 

Districts) 

§  4.418  Who  niuy  appeal;  mandatory 
lime  limit. 

(a)  Who  may  appeal.  Any  applicant 
for  grazing  privileges  and  any  licensee  or 
permittee  who  is  adversely  affected  by  a 
final  decision  or  order  of  an  officer  of 
the  Bureau  of  Land  Management,  issued 
imder  authority  of  regulations  in  Part 
4110  of  Chapter  II  of  this  title,  shall  have 
a  right  to  appeal  to  an  examiner  of  the 
Hearings  Division,  Office  of  Hearings  and 
Appeals,  and  request  a  hearing,  except 
as  otherwise  provided  in  Group  2400  of 
Chapter  H  of  this  title:  Provided,  That 
within  30  days  after  service  of  the  deci¬ 
sion  or  order  upon  him,  such  applicant, 
licensee  or  permittee  files  a  notice  that 
he  wishes  to  appeal. 

(b)  Mandatory  time  limit.  No  exten¬ 
sion  of  time  will  be  granted  for  filing  the 
notice  of  appeal.  If  a  notice  of  appeal  is 
filed  after  the  grace  period  provided  in 
§  4.402(a).  the  notice  of  appeal  will  not 
be  considered  and  the  case  will  be  closed 
by  the  officer  of  the  Bureau  of  Land 
Management  from  whose  decision  or 
order  the  appeal  is  taken.  If  the  notice 
of  appeal  is  filed  during  the  grace  period 
provided  in  §  4.402(a)  and  the  delay  in 
filing  is  not  waived,  as  provided  in  that 
section,  the  notice  of  appeal  will  not  be 
considered  and  the  case  will  be  closed 
by  the  examiner. 

§4.419  Manner  of  taking  appeal;  serv- 
iee  on  other  parties. 

(a)  Notice  of  appeal;  statement  of 
reasons  and  written  arguments.  A  notice 
of  appeal  shall  be  in  writing,  signed  by 
the  appellant  or  by  his  attorney  of  record 
or  other  qualified  representative,  and 
shall  be  transmitted  to  the  office  of  the 
officer  of  the  Bureau  of  Land  Manage¬ 
ment  who  made  the  decision  or  order 
from  which  the  appeal  is  taken  (not  with 
the  Hearings  Division  of  the  Office  of 
Hearings  and  Appeals)  in  time  to  be  filed 
in  the  office  where  it  is  required  to  be 
filed  within  30  days  after  the  person 
taking  the  appeal  is  served  with  the  deci¬ 
sion  or  order  he  is  appealing  from.  The 
notice  of  appeal  should  contain  the  serial 
number  or  other  identification  of  the 
case.  It  may  include  a  concise  and  com¬ 
plete  statement  of  the  points  of  fact 
and  law  relied  upon  in  support  of  the 
position  taken  on  the  issues  involved.  If 
it  does  not,  such  statement  of  reasons 
and  any  written  arguments  in  support  of 
the  appeal  must  be  filed  with  the  ex¬ 
aminer  at  the  address  furnished  in  the 
decision  or  order  appealed  from  within 
30  days  after  the  filing  of  the  notice  of 
appeal.  In  any  case  the  appellant  may 
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file  with  the  examiner  additional  state¬ 
ments  of  reasons  and  written  arguments 
within  the  30-day  period  after  he  filed 
the  notice  of  appeal. 

(b)  Service  of  notice  of  appeal,  and  of 
other  documents.  The  appellant  must 
serve  a  copy  of  the  notice  of  appeal  and 
of  any  statement  of  reasons  and  written 
arguments  in  support  of  the  appeal  upon 
each  adverse  party  named  in  the  deci¬ 
sion  appealed  from,  in  the  manner  pro¬ 
vided  in  §  4.402(b),  not  later  than  15 
days  after  filing  the  document.  Proof  of 
such  service,  as  required  by  §  4.402(b), 
must  be  filed  with  the  examiner  within 
15  days  after  service  unless  filed  with 
the  notice  of  appeal. 

§  4.420  Tran^tmittal  of  appeal  file. 

Within  5  days  after  receipt  of  the 
appeal,  the  officer  of  the  Bureau  whose 
decision  or  order  is  being  appealed  shall 
transmit  the  appeal  and  all  supporting 
documents  to  the  examiner. 

§  4.421  Answers;  8er>'iee  on  appellant; 
failure  to  answer. 

(a)  Answers.  If  any  party  served  with  a 
notice  of  appeal  wishes  to  participate  in 
the  proceeding  on  appeal,  he  must  file 
an  answer,  signed  by  him  or  by  his  at¬ 
torney  of  record  or  other  qualified  repre¬ 
sentative,  in  the  Office  of  Hearing  Ex¬ 
aminers,  6432  Federal  Building,  Salt  Lake 
Chty,  Utah  84111,  within  30  days  after 
service  upon  him  or  his  attorney  of  rec¬ 
ord  or  other  qualified  representative  of 
the  notice  of  appeal  or  statement  of  rea¬ 
sons  and  written  arguments  where  such 
statement  and  arguments  were  not  in¬ 
cluded  in  the  notice  of  appeal.  If  addi¬ 
tional  reasons  or  written  arguments  are 
filed  by  the  appellant,  the  answering 
party  shall  have  30  days  after  service 
thereof  upon  him  within  which  to  answer 
them. 

(b)  Service  on  appellant.  The  answer¬ 
ing  party  shall  serve  a  copy  of  the  answer 
on  the  appellant,  in  the  manner  pre¬ 
scribed  in  $  4.402(b)  not  later  than  15 
days  after  filing  the  answer.  Proof  of 
such  service  as  required  by  S  4.402(b) 
must  be  filed  with  the  examiner  within 
15  days  after  service  unless  filed  with 
the  answer. 

(c)  Failure  to  answer.  Failure  to  an¬ 
swer  will  not  result  in  a  default.  If  an 
answer  is  not  filed  and  served  within  the 
time  required,  it  may  be  disregarded  in 
deciding  the  appeal. 

§  4.422  Interveners. 

At  least  30  days  before  the  date  set  for 
the  hearing  before  the  examiner,  appli¬ 
cants  for  grazing  privileges,  licensees  and 
permittees,  who  in  the  opinion  of  the 
authorized  official  of  the  Bureau  may  be 
directly  affected  by  the  decision  on  ap¬ 
peal  but  who  were  not  named  in  his  de¬ 
cision  as  parties,  will  be  notified  by  that 
Bureau  official  of  the  time  and  place  of 
any  hearing  on  the  appeal.  Such  persons 
may  appear  at  the  hearing  personally  or 
by  their  attorneys  of  record  or  other 
qualified  representatives  and,  upon  a 
proper  showing  of  interest,  may  be  recog¬ 
nized  by  the  examiner  as  interveners  in 
the  appeal  proceeding. 
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§  4.423  Decisions  on  appeals. 

(a)  In  rendering  his  decision  the  ex¬ 
aminer  may  afiOrm,  reverse,  modify, 
vacate,  or  set  aside,  or  remand  for  further 
proceedings,  in  whole  or  in  part,  the  de¬ 
cision  or  order  from  which  the  appeal  is 
taken,  and  will  include  in  his  decision  a 
statement  of  the  reasons  or  basis  for  his 
acticm.  However,  no  adjudication  of 
grazing  privileges  will  be  set  siside  on  ap¬ 
peal,  if  it  appears  that  it  is  reasonable 
and  that  it  represents  a  substantial  com¬ 
pliance  with  the  provisions  of  Part  4110 
of  this  title. 

(b)  Decisions  shall  be  rendered  upon 
a  consideration  of  the  whole  record  or 
such  portions  thereof  as  may  be  cited  by 
any  party  and  as  supported  by  and  in 
accordance  with  the  reliable,  probative 
and  substantial  evidence.  The  transcript 
of  testimony  and  exhibits,  together  with 
all  papers  and  requests  filed  in  the  pro- 
cee^g,  shall  constitute  the  exclusive 
record  for  decision.  However,  where  the 
record  shows  that  there  is  no  genuine  is¬ 
sue  as  to  any  material  fact  and  that  the 
decision  on  the  appeal  rests  entirely  on 
a  matter  of  law,  an  appropriate  summary 
decisi(m  may  be  made  by  the  examiner  on 
the  legal  issue  without  stated  findings  of 
fact. 

(c)  Failiu-e  of  an  appellant  to  state 
any  reasons  or  basis  for  the  appeal  will 
not  affect  the  validity  of  the  appeal  but 
shall  be  ground  only  for  such  action  as 
the  examiner  deems  appropriate,  which 
may  include  summary  dismissal  of  the 
appeal. 

(d)  An  appeal  shall  be  dismissed  by 
the  examiner  where  all  issues  involved 
therein  have  been  included  in  a  prior 
final  decision  of  the  authorized  officer 
of  the  Biu-eau  from  which  no  timely  ap¬ 
peal  was  made  or  where  all  issues  therein 
have  been  previously  adjudicated  in  an 
appeal  involving  the  same  grazing  priv¬ 
ileges  and  the  same  parties  or  their 
predecessors  in  interest. 

§  4.424  Appeal  to  the  Board. 

Any  party,  including  the  Government, 
adversely  affected  by  the  final  decision 
or  order  of  the  examiner  may  appeal  to 
the  Board,  as  provided  in  §  4.410,  and 
the  general  rules  in  Subpart  B  of  this 
part. 

§  4.425  Effeet  of  Bureau  derision  sus¬ 
pended  during  appeal  to  examiner. 

(a)  An  appeal  shall  suspend  the  effect 
of  the  decision  or  order  from  which  it  is 
taken  pending  final  action  on  the  appeal. 
Where  the  appeal  is  concerned  with  the 
grazing  privileges  to  be  granted  under 
the  current  application,  an  appellant 
who  was  granted  privileges  in  the  pre¬ 
ceding  year  may  continue  to  use  such 
privileges  pending  final  action  on  the 
appeal,  unless  the  decision  or  order  ap¬ 
pealed  from  is  made  immediately  effec¬ 
tive,  as  herein  next  provided. 

(b)  When  the  orderly  administration 
of  the  range  or  other  public  interest  so 
requires,  the  authorize  officer  of  the 
Bureau  or  the  examiner  may  provide 
initially  in  his  decision  or  order  that  it 
shall  be  in  full  force  and  effect  pending 
decision  on  any  further  appeal. 


Contest  and  Protest  Proceedings 

PRIVATE  CONTESTS  AND  PROTESTS 

§  4.430  By  whom  private  contest  may 
be  initiated. 

Any  person  who  claims  title  to  or  an 
interest  in  land  adverse  to  any  other 
person  claiming  title  to  or  an  interest 
in  such  land  or  who  seeks  to  acquire  a 
preference  right  pursuant  to  the  act  of 
May  14,  1880,  as  amended,  43  U.S.C.  185, 
or  the  act  of  March  3.  1891,  43  UJ5.C. 
329,  may  initiate  proceedings  to  have  the 
claim  of  title  or  interest  adverse  to  his 
claim  invalidated  for  any  reason  not 
showTi  by  the  records  of  the  Bureau. 
Such  a  proceeding  will  constitute  a 
private  contest  and  will  be  governed  by 
the  regulations  herein. 

§  4.431  Prolosts. 

Where  the  elements  of  a  contest  are 
not  present,  any  objection  raised  by  any 
person  to  any  action  proposed  to  be 
taken  in  any  proceeding  before  the 
Bureau  will  be  deemed  to  be  a  protest 
and  such  action  thereon  will  be  taken 
as  is  deemed  to  be  appropriate  in  the 
circumstances. 

§  4.432  Initiation  of  contenit. 

Any  person  desiring  to  initiate  a  pri¬ 
vate  contest  must  file  a  complaint  in  the 
proper  office  of  the  Bureau  (see  §  1821.2-1 
of  this  title) .  The  contestant  must  serve 
a  copy  of  the  complaint  on  the  contestee 
not  later  than  30  days  after  filing  the 
complaint  and  must  file  proof  of  such 
service,  as  required  by  §  4.402(b),  in  the 
office  where  the  complaint  was  filed 
within  30  days  after  service. 

§  4.433  Complaints. 

(а)  Contents  of  complaint.  The  com¬ 
plaint  shall  contain  the  following  in¬ 
formation,  imder  oath: 

(1)  The  name  and  address  of  each 
party  interested: 

(2)  A  legal  description  of  the  land 
involved: 

(3)  A  reference,  so  far  as  known  to 
the  contestant,  to  any  proceedings  pend¬ 
ing  for  the  acquisition  of  title  to,  or  an 
interest,  in  such  land: 

(4)  A  statement  in  clear  and  concise 
language  of  the  facts  constituting  the 
grounds  of  contest: 

(5)  A  statement  of  the  law  under 
which  contestant  claims  or  intends  to 
acquire  title  to,  or  an  interest  in,  the 
land  and  of  the  facts  showing  that  he 
is  qualified  to  do  so: 

(б)  A  statement  that  the  proceeding 
is  not  collusive  or  speculative  but  is  in¬ 
stituted  and  will  be  diligently  piu^ued 
in  good  faith: 

(7)  A  request  that  the  contestant  be 
allowed  to  prove  his  allegations  and  that 
the  adverse  interest  be  invalidated: 

(8)  The  office  in  which  the  complaint 

is  filed  and  the  address  to  which  papers 
shall  be  sent  for  service  on  the  contest¬ 
ant:  and  ' 

(9)  A  notice  that  failure  of  the  con¬ 
testee  to  file  an  answer  to  the  complaint 
in  such  office  within  the  30-day  period 


following  his  receipt  of  the  complaint 
may  be  deemed  an  admission  of  all  facts 
recited  in  the  complaint. 

(b)  Corroboration  required.  All  alle¬ 
gations  of  fact  in  the  ccHnplaint  which 
are  not  matters  of  official  record  or 
capable  of  being  judicially  noticed  and 
which,  if  proved,  would  invalidate  the 
adverse  interest  must  be  corroborated 
under  oath  by  the  statement  of  wit¬ 
nesses.  Each  such  allegation  of  fact  must 
be  corroborated  by  the  statement  of  at 
least  one  witness  having  personal  knowl¬ 
edge  of  the  alleged  fact  and  such  fact 
must  be  set  forth  in  the  statement.  All 
statements  by  witnesses  shall  be 
attached  to  the  complaint. 

(c)  Filing  fee.  Each  complaint  must 
be  accompanied  by  a  filing  fee  of  $10 
and  a  deposit  of  $50  toward  reporter’s 
fees.  Any  complaint  which  is  not  accom¬ 
panied  by  the  required  fee  and  deposit 
will  not  be  accepted  for  filing. 

§  4.434  Service. 

The  complaint  must  be  served  upon 
every  contestee.  If  the  contestee  is  of 
record  in  the  Bureau  office  in  which  the 
complaint  was  filed,  service  may  be  made 
and  proved  as  provided  in  §  4.402(b).  If 
the  person  to  be  served  is  not  of  record 
in  that  office,  proof  of  service  may  be 
shown  by  a  written  statement  of  the 
person  who  made  personal  service,  by 
post  office  return  receipt  showing  per¬ 
sonal  delivery,  or  by  an  acknowledg¬ 
ment  of  service.  In  certain  circum¬ 
stances,  service  may  be  made  by  publi¬ 
cation  as  provided  in  i>aragraph  (b)(1) 
of  this  section.  When  the  contest  is 
against  the  heirs  of  a  deceased  entry- 
man,  the  notice  shall  be  served  on  each 
heir.  If  the  person  to  be  personally 
served  is  an  infant  or  a  person  who  has 
been  legally  adjudged  of  unsound  mind, 
service  of  notice  shall  be  made  by  deliv¬ 
ering  a  copy  of  the  notice  to  the  legal 
guardian  or  committee,  if  there  be  one, 
of  such  infant  or  person  of  unsound 
mind :  if  there  be  none,  then  by  deliver¬ 
ing  a  copy  of  the  notice  to  the  person 
having  the  infant  or  person  of  unsoimd 
mind  in  charge. 

(a)  Summary  dismissal;  waiver  of 
defect  in  service.  If  a  complaint  when 
filed  does  not  meet  all  the  requirements 
of  §  4.433,  or  if  the  complaint  is  not 
served  upon  each  contestee  as  required 
by  this  section,  the  complaint  will  be 
summarily  dismissed  by  the  authorized 
Bureau  officer  and  no  answer  need  be 
filed.  However,  where  prior  to  the  sum¬ 
mary  dismissal  of  a  complaint  a  con¬ 
testee  answers  without  questioning  the 
service  or  proof  of  service  of  the  com¬ 
plaint,  any  defect  in  service  will  be 
deemed  waived  as  to  such  answering 
contestee, 

(b)  Service  by  publication — (1)  When 
service  may  be  made  by  publication. 
When  the  contestant  has  made  diligent 
search  and  inquiry  to  locate  the  con¬ 
testee,  and  cannot  locate  him,  the  con¬ 
testant  may  proceed  with  service  by  pub¬ 
lication  after  first  filing  in  the  proper 
Bureau  office  (see.§  1821.2-1  of  this  title) 
an  affidavit  which  shall: 
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(1)  State  that  the  contestee  could  not 
be  located  after  diligent  search  and  In¬ 
quiry  made  within  15  days  prior  to  the 
filing  of  the  affidavit; 

(ii)  Be  corroborated  by  the  affidavits 
of  two  persons  who  live  in  the  vicinity 
of  the  land  which  state  that  they  have 
no  knowledge  of  contestee’s  whereabouts 
or  which  give  his  last  known  address; 

(iii)  State  the  last  known  address  of 
the  contestee;  and 

(iv)  State  in  detail  the  efforts  and 
inquiries  made  to  locate  the  party  sought 
M)  be  served. 

(2)  Contents  of  published  notice.  The 
published  notice  must  give  the  names  of 
the  parties  to  the  contest,  legal  descrip¬ 
tion  of  the  land  involved,  the  substance 
of  the  charges  contained  in  the  com¬ 
plaint,  the  office  in  which  the  contest  is 
pending,  and  a  statement  that  failure 
to  file  an  answer  in  such  office  within  30 
days  after  the  completion  of  publication 
of  such  notice  may  be  deemed  an  admis¬ 
sion  of  all  facts  recited  in  the  complaint. 
The  published  notice  shall  also  contain 
a  statement  of  the  dates  of  publication. 

(3)  Publication,  mailing,  and  posting 
of  notice,  (i)  Notice  by  publication  shall 
be  made  by  publishing  notice  at  least 
once  a  week  for  5  successive  weeks  In 
some  newspaper  of  general  circulation 
in  the  coimty  in  which  the  land  in  con¬ 
test  lies. 

(U)  Within  15  days  after  the  first  pub¬ 
lication  of  a  notice,  the  contestant  shall 
send  a  copy  of  the  notice  and  the  com¬ 
plaint  by  registered  or  certified  mail, 
return  receipt  requested,  to  the  con¬ 
testee  at  his  last  known  address  and  also 
to  the  contestee  in  care  of  the  post  office 
nearest  the  land.  The  return  receipts 
shall  be  filed  in  the  office  in  which  the 
contest  is  pending. 

(iii)  A  copy  of  the  notice  as  published 
shall  be  posted  in  the  office  where  the 
contest  is  pending  and  also  in  a  conspicu¬ 
ous  place  upon  the  land  involved.  Such 
postings  shall  be  made  within  15  days 
after  the  first  publication  of  the  notice. 

(c)  Proof  of  service.  (1)  Proof  of  pub¬ 
lication  of  the  notice  shall  be  made  by 
filing  in  the  office  where  the  contest  is 
pending  a  copy  of  the  notice  as  published 
and  the  affidavit  of  the  publisher  or  fore- 
msm  of  the  newspaper  publishing  the 
same  showing  the  publication  of  the 
notice  in  accordance  with  paragraph 

(b)  (3)  of  this  section. 

(2)  Proof  of  posting  of  the  notice  shall 
be  by  affidavit  of  the  person  who  posted 
the  notice  on  the  land  and  by  the  certifi¬ 
cate  of  the  authorized  Bureau  officer  as 
to  posting  in  his  office. 

(3)  Proof  of  the  mailing  of  notice  shall 
be  by  affidavit  of  the  person  who  mailed 
the  notice  to  which  shall  be  attached  the 
return  receipt. 

§  4.435  Ansner  to  complaint. 

(a)  When  required:  service  upon  com¬ 
plainant.  A  party  directed  to  file  an 
answer  as  contestee,  or  any  party  who 
elects  to  file  an  answer,  in  a  contest 
proceeding,  shall  file  the  same  in  the 
office  where  the  proceeding  is  pending 
within  30  days  after  service  of  the  com¬ 
plaint  or  after  the  last  publication  of  the 


notice,  together  with  proof  of  service  of 
a  copy  thereof  upon  the  contestant  as 
provided  in  S  4.434(b)  (3).  The  answer 
shall  contain  or  be  accompanied  by  the 
address  to  which  all  notices  or  other 
papers  shall  be  sent  for  service  upon 
such  party. 

(b)  Requirements  of  answer;  effect  of 
failure  to  deny.  An  answer  filed  imder 
this  section  shall  specifically  admit,  deny, 
or  state  that  the  party  does  not  have  suffi¬ 
cient  informaticm  to  admit  or  deny  each 
allegation  in  the  complaint.  A  statement 
of  lack  of  information  shall  have  the 
effect  of  a  denial.  Any  allegation  not 
denied  shall  be  deemed  to  be  admitted. 
When  a  party  intends  to  deny  only  a  part 
or  a  qualification  of  an  allegation,  he 
shall  specify  so  much  of  it  as  is  true  and 
shall  deny  only  the  remainder. 

(c)  Admitted  allegation.  If  a  party 
filing  an  answer  under  this  section  elects 
not  to  contest  any  of  the  allegations  of 
fact  set  forth  in  the  complaint,  his  an¬ 
swer  shall  consist  of  a  statement  that  he 
admits  all  of  the  allegations  to  be  true. 
Such  an  answer  shall  constitute  a  waiver 
of  hearing  as  to  the  facts  alleged  in  the 
complaint,  and  together  with  the  com¬ 
plaint  will  provide  a  record  basis  on 
which  the  examiner  shall  issue  his  deci¬ 
sion  containing  findings  of  fact  and  ap¬ 
propriate  conclusions  of  law. 

(d)  Effect  of  failure  to  answer.  Failure 
of  a  party  to  file  an  answer  required  by 
this  section  within  the  time  provided 
shall  be  deemed  to  constitute  a  waiver  of 
his  right  to  appear  and  contest  the  alle¬ 
gations  of  the  complaint  and  to  authorize 
the  hearing  examiner,  without  fiurther 
notice  to  the  party,  to  find  the  facts  to 
be  as  alleged  in  the  complaint  and  to 
issue  a  decision  containing  such  findings 
and  appropriate  conclusions.  The  exam¬ 
iner  may,  for  good  cause  shown,  permit 
the  filing  of  a  delayed  answer  after  the 
time  for  filing  the  answer  has  expired. 

§  4.436  Amondments. 

The  contestant  may  amend  his  com¬ 
plaint  once  as  a  matter  of  course  before 
an  answer  is  filed  by  a  contestee,  and  the 
contestee  may  amend  his  answer  once  as 
a  matter  of  coiu^e  not  later  than  15  days 
after  it  is  filed.  Other  amendments  of 
the  complaint  or  of  the  answer  to  the 
complaint  shall  be  made  only  by  leave  of 
the  examiner.  An  amended  complaint 
shall  be  answered  within  10  days  of  its 
service,  or  within  the  time  for  filing  an 
answer  to  the  original  notice,  whichever 
period  is  longer. 

§  4.437  Exlrnt«ion8  of  time. 

The  time  for  filing  or  serving  any  docu¬ 
ment  in  a  ccxitest  may  be  extended  by 
the  examiner  or  the  authorized  Bureau 
officer  before  whom  is  c>ending  the  con¬ 
test  in  connection  with  which  the  docu¬ 
ment  is  required  to  be  filed. 

GOVERNMENT  CONTESTS 

§  4.438  How  initiated. 

The  Government  may  initiate  contests 
for  any  cause  affecting  the  legidity  or 
validity  of  any  entry  or  settlement  or 
mining  claim. 


§  4.439  I’roeeedings  in  Government  con- 
teats. 

The  proceedings  in  Government  con¬ 
tests  shall  be  governed  by  the  rules  relat¬ 
ing  to  proceedings  in  private  contests 
with  the  following  exceptions: 

(a)  No  corroboration  shall  be  required 
of  a  Government  complaint  and  the  com¬ 
plaint  need  not  be  under  oath. 

(b)  A  Government  contest  complaint 
will  not  be  insufficient  and  subject  to  dis¬ 
missal  for  failure  to  name  all  parties  in¬ 
terested.  or  for  failure  to  serve  every 
party  who  has  been  named. 

(c)  No  filing  fee  or  deposit  toward  re¬ 
porter’s  fees  shall  be  required  of  the 
(jovemment. 

(d)  Any  action  required  of  the  con¬ 
testant  may  be  taken  by  any  authorized 
Government  employee, 

(e)  The  statements  required  by  S  4.433 

(a)  (5)  and  (6)  need  not  be  included  in 
the  complaint. 

(f )  No  posting  of  notice  of  publication 
on  the  land  in  issue  shall  be  required  of 
the  Government. 

(g)  Where  service  is  by  publication, 
the  affidavits  required  by  S  4.434(b)(1) 
need  not  be  filed.  The  contestant  shall 
file  in  the  proper  Bureau  office  a  state¬ 
ment  of  diligent  search  which  shall  state 
the  contestee  could  not  be  located  after 
diligent  search  and  inquiry,  the  last 
known  address  of  the  contestee  and  the 
detail  of  efforts  and  inquiries  made  to 
locate  the  party  sought  to  be  served. 
The  diligent  search  shall  be  concluded 
not  more  than  15  days  prior  to  the  filing 
of  the  statement. 

(h)  In  lieu  of  the  requirements  of 
S  4.434(b)  (3)  (ii)  the  contestant  shall,  as 
part  of  the  diligent  search  before  the 
publication  or  within  15  days  after  the 
first  publicaticHi  send  a  copy  of  the  com¬ 
plaint  by  certified  mail,  return  receipt 
requested,  to  the  contestee  at  the  last 
address  of  record.  The  return  receipts 
shall  be  filed  in  the  office  in  which  the 
contest  is  pending. 

(i)  The  affidavit  required  by  §  4.434 

(c)  (3)  need  not  be  filed. 

Hearing  Procedures 

GENERAL 

§  4.450  Commenrement  of  funetions. 

In  proceedings  handled  by  examiners 
of  the  Hearings  Division,  Office  of  Hear¬ 
ings  and  Appeals,  functions  of  the  Hear¬ 
ings  Division  shall  attach: 

(a)  In  both  Government  and  private 
contest  proceedings  initiated  in  accord¬ 
ance  with  provisi(His  in  Chapter  n  of  this 
title,  on  the  date  of  service  of  a  complaint 
pursuant  to  procedures  outlined  in 
S§  4.430-4.439; 

(b)  In  hearings  proceedings  on  ap¬ 
peals  involving  grazing  privileges  within 
grazing  districts  established  under  the 
Taylor  Grazing  Act  of  June  28.  1934,  as 
amended,  on  the  date  of  filing  of  the 
appeal  to  the  examiner  in  his  office; 

(c)  In  hearings  proceedings  involving 
show  cause  orders  to  grazing  licensees 
and  permittees  and  disciplinary  actions 
for  violaticms  of  the  Taylor  Grazing  Act 
of  Jime  28, 1934,  as  amended,  regulations 


FEDERAL  REGISTER,  VOL.  37,  NO.  123— SATURDAY,  JUNE  24,  1972 


12542 


PROPOSED  RULE  MAKING 


thereunder,  or  of  any  approved  special 
rules,  on  the  date  of  the  Bureau’s  re¬ 
quest  to  the  Hearings  Division  or  an 
examiner  of  that  Division  that  a  hearing 
be  held; 

(d)  In  proceedings  under  the  Multiple 
Mineral  Development  Act  of  1954,  as 
amended,  the  Surface  Resources  Act  of 
1955,  as  amended,  and  the  Mining  Claims 
Rights  Restoration  Act  of  1955,  on  the 
date  of  the  Bureau’s  request  to  the  Hear¬ 
ings  Division  or  an  examiner  of  that 
Division  that  a  hearing  be  held; 

(e)  In  proceedings  imder  the  Gteother- 
mal  Steam  Act  of  1970,  for  termination 
of  lease  for  noncompliance  with  regula- 
ti(xis  or  lease  terms,  on  the  date  of  the 
request  by  the  Bureau  or  the  Geological 
Survey,  as  appropriate,  to  the  Hearings 
Division  or  an  examiner  of  that  Division 
that  a  hearing  be  held;  and 

(f )  In  all  other  proceedings,  including 
protest  proceedings  and  requests  by  the 
Board  for  hearings  on  issues  of  fact  in¬ 
volved  in  appeals  proceedings  before  the 
Board,  on  the  date  of  issuance  of  the 
document  or  other  action  in  which  the 
determination  is  made  to  refer  the  matter 
to  the  Hearings  Division  or  an  examiner 
of  that  Division  for  a  hearing. 

§  4.451  Termination  of  functions. 

Except  where  proceedings  are  re¬ 
manded  by  the  Board  to  the  examiner, 
functions  of  the  Hearings  Division  and 
authority  of  the  designated  examiner 
over  the  proceedings  shall  terminate 
upon  the  filing  of  an  appeal  from  an 
Initial  decision  or  other  order  dispositive 
of  the  proceeding  or  upon  the  expiration 
of  the  period  within  which  an  appeal  to 
the  Board  may  be  filed,  when  the  ex¬ 
aminer  has  filed  a  recommended  deci¬ 
sion  and  thereupon  referred  the  record 
and  such  decision  to  the  Board,  or,  if  the 
proceeding  is  one  in  which  he  is  to  file 
no  decision,  when  he  has  certified  the 
case  for  decision;  Provided,  however. 
That  the  examiner  shall  retain  limited 
jurisdiction  over  the  proceedings  for  the 
purpose  of  effecting  any  necessary  cor¬ 
rections  to  the  transcript  as  provided  in 
§  4.491. 

Designation  and  Responsibilities  of 
Hearing  Examiner 

§  4.454  Designation. 

Hearings  shall  be  presided  over  by  an 
examiner  of  the  Hearings  Division,  Office 
of  Hearings  and  Appeals,  designated  by 
the  Chief  Hearing  Examiner  or  the 
Assistant  Chief  Hearing  Examiners  and 
shall  be  open  to  the  public  unless  other¬ 
wise  provided  by  the  examiner.  The 
examiner  for  prehearing  matters  need 
not  be  the  same  as  the  examiner  who 
presides  over  the  hearing. 

§  4.455  Conduct  of  hearings. 

All  hearings  governed  by  this  subpart 
shall  be  conducted  in  accordance  with 
the  administrative  procedure  provisions 
of  chapter  5  of  title  5  of  the  United 
States  Code. 

Appearance  and  Practice 
§  4.456  Participation  by  a  party. 

(a)  Subject  to  the  provisions  con¬ 
tained  in  Part  1  of  this  subtitle,  a  party 
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may  appear  in  person,  by  counsel  or 
other  qualified  representative,  and  par¬ 
ticipate  fully  in  any  proceeding  held  pur¬ 
suant  to  these  regulations.  Except  inso¬ 
far  as  the  participation  of  any  party  may 
be  limited  to  the  extent  permitted  by  the 
examiner,  all  parties  shall  have  the 
right  to: 

(1)  Appear  at  the  hearing  in  person, 
by  counsel,  or  by  other  qualified  repre¬ 
sentative; 

(2)  Participate  in  any  prehearing 
conference  held  by  the  examiner; 

(3)  Agree  to  stipulations  as  to  facts 
which  will  be  made  a  part  of  the  record; 

(4)  Make  opening  and  closing  state¬ 
ments  at  the  hearing; 

(5)  Call  and  examine  witnesses,  who 
then  must  be  available  for  cross- 
examination  by  all  other  parties; 

(6)  Introduce  into  the  record  docu¬ 
mentary  and  other  evidence  relevant  to 
the  issues  at  the  hearing; 

(7)  Submit,  after  the  hearing,  pro¬ 
posed  findings  of  fact,  conclusions  of 
law,  and  forms  of  order,  which  may  be 
accompanied  by  a  brief  or  memorandum 
in  support  thereof ; 

(8)  Submit,  after  service  of  any  rec¬ 
ommended  decision,  findings,  conclu¬ 
sions  and  proposed  order  of  the  exam¬ 
iner,  exceptions  thereto  in  accordance 
with  §  4.496; 

(9)  Appeal  to  the  Board  from  the 
initial  decision  of  the  examiner,  as  pro¬ 
vided  in  §§  4.410  and  4.424. 

§  4.457  Determination  of  parties. 

(r)  The  initial  parties  to  the  proceed¬ 
ing  shall  include  any  person  to  whom  a 
notice  of  hearing  or  opportunity  for 
hearing  has  been  mailed  naming  him  as 
a  party.  The  term  “person”  shall  include 
any  natural  person,  corporation,  asso¬ 
ciation,  firm,  partnership,  guardian, 
trustee,  receiver,  agency,  public  or  pri¬ 
vate  organization,  or  governmental 
agency, 

(b)  Other  persons  shall  have  the  right 
to  participate  as  parties  if  the  final  deci¬ 
sion  could  directly  and  adversely  affect 
them  or  the  class  they  represent,  and  if 
they  may  contribute  materially  to  the 
disposition  of  the  proceedings. 

(c)  Any  person  wishing  to  participate 
as  a  party  under  this  section  shall  sub¬ 
mit  a  petition  to  the  examiner.  The  peti¬ 
tion  shall  be  filed  with  the  examiner  and 
served  on  the  initial  parties  to  the  pro¬ 
ceeding  and  on  any  other  person  who  has 
been  made  a  party  at  the  time  of  issu¬ 
ance  of  the  notice  of  hearing.  Such  peti¬ 
tion  shall  concisely  state:  (1)  Petitioner’s 
interest  in  the  proceeding,  (2)  how  his 
participation  as  a  party  will  contribute 
materially  to  the  disposition  of  the  pro¬ 
ceeding,  (3)  who  will  appear  for  peti¬ 
tioner,  (4)  the  issues  on  which  petitioner 
wishes  to  participate,  and  (5)  whether 
petitioner  intends  to  present  witnesses. 

(d)  The  examiner  shall  promptly  as¬ 
certain  whether  there  are  objections  to 
the  petition.  He  shall  then  determine 
whether  petitioners  have  the  requisite  in¬ 
terest  to  be  a  party  in  the  proceedings,  as 
defined  in  paragraph  (c)  of  this  secticm, 
and  shall  permit  or  deny  participation 
accordingly.  Where  petitions  to  partici¬ 
pate  as  parties  are  made  by  individuals 
or  groups  with  common  Interests,  the 
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examiner  may  request  alf  such  petition¬ 
ers  to  designate  a  single  representative, 
or  he  may  recognize  one  or  more  of  such 
petitioners  to  represent  all  such  petition¬ 
ers.  The  examiner  shall  give  each  such 
petitioner  written  notice  of  the  decision 
on  his  petition.  If  the  petition  Is  denied, 
he  shall  briefiy  state  the  grounds  for 
denial.  The  examiner  shall  give  written 
noUce  to  each  party  of  each  petition 
granted. 

(e)  Decisions  on  petitions  for  party 
participation  must  be  appealed  to  the 
Board  within  7  days  of  notice  thereof  or 
the  examiner’s  decision  is  final. 

§  4.458  Determination  and  participation 
of  amici. 

^a)  Any  interested  person  wishing  to 
participate  as  amicus  curiae  in  the  pro¬ 
ceeding  shall  file  a  petition  before  the 
commencement  of  the  hearing.  Such 
petition  shall  concisely  state  the  peti¬ 
tioner’s  interest  in  the  hearing  and  who 
will  represent  petitioner. 

(b)  The  examiner  may  grant  the  peti¬ 
tion  if  he  finds  that  the  petitioner  has  an 
interest  in  the  proceedings  and  may  con¬ 
tribute  materially  to  the  disposition  of 
the  proceedings.  The  examiner  shall  give 
the  petitioner  written  notice  of  the  deci¬ 
sion  on  his  petition. 

Form  and  Filing  of  Documents 
§  4.459  Form. 

Documents  filed  with  an  examiner 
shall  show  the  serial  number  or  other 
docket  description  and  title  of  the  pro¬ 
ceeding,  the  party  or  amicus  submitting 
the  document,  the  date  signed,  and  the 
title,  if  any,  and  address  of  the  signatory. 
The  original  will  be  signed  by  the  party 
or  his  representative.  Copies  need  not  be 
signed,  but  the  name  of  the  person  sign¬ 
ing  the  original  shall  be  reproduced. 

§  4.460  Filing  and  oer^  iee. 

(a)  All  documents  submitted  in  a  pro¬ 
ceeding  before  an  examiner  shall  be 
served  on  all  other  parties.  The  original 
shall  be  filed  with  the  examiner,  at  the 
address  stated  in  the  notice. 

(b)  Service  of  notice  or  other  docu¬ 
ments  required  under  this  subpart  shall 
be  governed  by  I  4.402  and  the  general 
rules  in  Subpart  B  of  this  part.  Proof  of 
such  service  shall  be  filed  in  the  same 
office  where  the  notice  or  document  was 
filed  within  15  days  after  such  service, 
imless  filed  with  the  notice  or  document. 

Procedures 

§  4.461  .4mendments  to  pleadingi*. 

(a)  Amendments,  by  leave.  The  exam¬ 
iner  may,  in  his  discretion,  in  the  inter¬ 
ests  of  justice,  to  facilitate  the  determi¬ 
nation  in  a  proceeding,  and  upon  such 
terms  as  are  just,  allow  amendments  to 
the  pleadings. 

(b)  Amendments  conforming  plead¬ 
ings  to  evidence.  When  issues  not  raised 
by  the  pleadings  but  reasonably  within 
the  sc(H>e  thereof  are  tried  by  express  or 
implied  consent  of  the  parties,  they  shall 
be  treated  in  all  respects  as  though  they 
had  been  raised  by  the  pleadings. 
Amendments  necessary  to  make  the 
pleadings  conform  to  the  evidence  and 
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the  raising  of  such  issues  shall  be  allowed 
at  any  time. 

(c)  Supplemental  pleadings.  The  ex¬ 
aminer  may.  in  his  discretion,  in  the 
interests  of  justice,  to  facilitate  the  de¬ 
termination  in  a  proceeding,  and  upon 
such  terms  as  are  Just,  allow  service  of 
supplemental  pleadings  setting  forth 
transactions,  occurrences  of  events  which 
occurred  or  were  discovered  since  the 
date  of  the  initial  or  other  pleadings 
sought  to  be  supplemented  'and  which 
are  relevant  to  any  of  the  issues  involved 
in  the  proceeding. 

§  4.462  'Withdrawal  of  pleading. 

A  party  may  withdraw  a  pleading  at 
any  stage  of  a  proceeding. 

§  4.463  Consolidation  of  proceedings. 

After  due  notice  to  all  parties,  the 
examiner  may  at  any  time  order  a  pro¬ 
ceeding  described  in  these  rules  consoli¬ 
dated  with  any  other  such  proceeding 
then  pending  before  the  Hearings  Divi¬ 
sion  of  the  OfiBce  of  Hearings  and  Appeals 
which  involves  the  same  parties  or 
similar  issues  of  law  or  fact. 

§  4.464  Motions. 

(a)  'While  a  proceeding  is  before  an 
examiner  all  motions  must  be  addressed 
to  him.  Copies  of  all  written  motions 
must  be  served  upon  all  parties  to  the 
proceedings. 

(b)  Motions  shall  state  the  particular 
order,  ruling,  or  action  desired,  the 
grounds  therefor,  and  the  authority  re¬ 
lied  upon.  If  made  before  or  after  the 
hearing  itself,  these  matters  shall  be  in 
writing.  If  made  at  the  hearing,  they  may 
be  stated  orally  but  the  examiner  may 
require  that  they  be  reduced  to  writing 
and  filed  and  served  on  all  parties. 

(c)  (1)  An  immediate  oral  response 
may  be  made  to  an  oral  motion.  Oral 
argument  on  motions  will  be  at  the  dis¬ 
cretion  of  the  examiner.  (2)  Within  10 
days  after  service  of  any  written  motion, 
or  within  such  longer  or  shorter  time  as 
may  be  fixed  by  the  examiner,  the  op¬ 
posing  party  may  respond.  The  moving 
party  will  ordinarily  have  no  right  to 
reply. 

(d)  As  a  matter  of  discretion,  the  ex¬ 
aminer  may  waive  the  requirements  of 
paragraphs  (a)  through  (c)  of  this  sec¬ 
tion  as  to  motions  for  extensions  of  time 
and  he  may  rule  upon  such  motions  ex 
parte. 

(e)  The  examiner  shall  rule,  either  in 
writing  or  upon  the  record,  upon  all  mo¬ 
tions  presented  to  him.  No  formal  opinion 
or  findings  are  required  on  any  motion. 

§  4.465  Disposition  of  motions. 

The  examiner  may  not  grant  a  written 
motion  or  petition  prior  to  expiration 
of  the  time  for  filing  responses  thereto, 
but  may  overrule  or  deny  such  motion 
or  petition  without  awaiting  response: 
Provided,  however.  That  prehearing  con¬ 
ferences,  hearings,  and  decisions  need 
not  be  delayed  pending  disposition  of 
motions  or  petitions. 

§  4.466  Settlements. 

If  all  parties  agree,  settlement  will  be 
allowed  at  any  stage  of  the  proceeding. 
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subject  to  approval  of  the  examiner  upon 
a  determination  that  such  settlement  is 
consistent  with  applicable  law.  Settle¬ 
ment  agreements  submitted  by  the  par¬ 
ties  shall  be  accompanied  by  an  appro¬ 
priate  proposed  order.  Unless  otherwise 
agreed  to  by  the  parties,  offers  of  set¬ 
tlement  which  are  not  approved  by  the 
examiner  shall  be  deemed  withdrawn, 
and  such  offers  and  any  documents  re¬ 
lating  thereto  shall  not  constitute  a  part 
of  the  record. 

§  4.467  Admissions  as  to  facts  and  docu* 
ments. 

Not  later  than  20  days  prior  to  the 
scheduled  date  of  the  hearing  any  party 
may  serve  upon  an  opposing  party  a 
written  request  for  the  admission  of  the 
genuineness  and  authenticity  of  any 
relevant  documents  described  in,  and 
exhibited  with,  the  request,  or  for  the 
admission  of  the  truth  of  any  relevant 
matters  of  fact  stated  in  the  request. 
Each  of  the  matters  as  to  which  an 
admission  is  requested  shall  be  deemed 
relevant  matters  of  fact  stated  in  the 
request.  Each  of  the  matters  as  to  which 
an  admission  is  requested  shall  be  deemed 
admitted,  unless  within  a  period  of  15 
days  of  service,  the  party  to  whom  the 
request  is  directed  serves  upon  the  re¬ 
questing  party  a  statement  either:  (a) 
Denying  specifically  the  matters  as  to 
which  an  admission  is  requested,  or  (b) 
setting  forth  in  detail  the  reasons  why 
he  cannot  truthfully  either  admit  or 
deny  such  matters.  Any  admission  made 
by  a  party  to  such  request  is  only  for  the 
purposes  of  the  pending  proceeding,  or 
any  proceeding  or  action  Instituted  for 
the  enforcement  of  any  order  entered 
therein,  and  shall  not  constitute  an  ad¬ 
mission  by  him  for  any  other  purpose  or 
be  used  against  him  in  any  other  pro¬ 
ceeding  or  action. 

§  4.468  Subpena  power  and  witness  pro¬ 
visions. 

(a)  Authority  of  the  examiner.  The 
examiner  is  authorized  to  issue  subpenas 
directing  the  attendance  of  witnesses  at 
hearings  to  be  held  before  him  or  at  the 
taking  of  depositions  to  be  held  before 
himself  or  other  ofBcers.  The  Issuance  of 
subpenas,  service,  attendance  fees,  and 
similar  matters  shall  be  governed  by  the 
Act  of  January  31,  1903  (43  U.S.C.  102- 
106),  and  28  U.S.C.  1821,  or  other  ap¬ 
plicable  statute. 

(b)  Time  limit.  The  taking  of  deposi¬ 
tions  will  be  completed  within  such  time 
as  the  examiner  directs. 

(c)  Enforcement.  If  a  party  or  an 
authorized  agent  of  a  party  refuses  to 
obey  an  order  made  pursuant  to  para¬ 
graphs  (a)  and  (b)  of  this  section,  the 
affected  party  may  petition  the  appro¬ 
priate  U.S.  District  Court  for  the  issu¬ 
ance  of  an  order  requiring  the  appear¬ 
ance  and  testimony  of  the  witness. 

§  4.469  DepoMltions. 

(a)  A  party  may  take  the  testimony 
of  any  person,  including  a  party,  by  depo¬ 
sition  upon  oral  examination.  This  may 
be  done  by  stipulation  or  by  notice,  as 
set  forth  in  paragraph  (b)  of  this  sec¬ 
tion.  On  motion  of  any  party  or  other 
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person  upon  whom  the  notice  is  served, 
the  examiner  may  for  cause  shown  en¬ 
large  or  shorten  the  time  for  the  deposi¬ 
tion,  change  the  place  of  the  deposition, 
limit  the  scope  of  the  deposition  or  quash 
the  notice.  Depositions  of  persons  other 
than  parties  or  their  representatives  shall 
be  upon  consent  of  the  deponent. 

(b)  (1)  The  party  will  give  reasonable 
notice  in  writing  to  every  other  party 
of  the  time  and  place  for  taking  deposi¬ 
tions,  the  name  and  address  of  each  per¬ 
son  to  be  examined,  if  known,  or  a  gen¬ 
eral  description  sufficient  to  identify  him 
or  the  particular  class  or  group  to  which 
he  belongs. 

(2)  A  party  may  name  as  the  de¬ 
ponent  a  corporation,  partnership,  as¬ 
sociation,  or  governmental  agency  and 
may  designate  a  particular  person  with¬ 
in  the  organization  whose  testimony  is 
desired  and  the  matters  on  which  exam¬ 
ination  is  requested.  If  no  particular  per¬ 
son  is  named,  the  organization  shall 
designate  one  or  more  agents  to  testify 
on  its  behalf,  and  may  set  forth  the 
matters  on  which  eacl)  will  testify.  The 
persons  so  designated  shall  testify  as  to 
matters  known  or  reasonably  available 
to  the' organization. 

(c)  Examination  and  cross- 
examination  of  witnesses  may  proceed 
as  permitted  at  the  hearing.  The  witness 
shall  be  placed  under  oath  by  a  dis¬ 
interested  person  qualified  to  administer 
oaths  by  the  laws  of  the  United  States 
or  of  the  place  where  the  examination 
is  held,  and  the  testimony  taken  by  such 
person  shall  be  recorded  verbatim. 

(d)  During  the  taking  of  a  deposition 
a  party  or  deponent  may  request  sus¬ 
pension  of  the  deposition  on  grounds 
of  bad  faith  in  the  conduct  of  the 
examination,  annoyance,  embarrass¬ 
ment,  oppression  of  a  deponent  or  party 
or  improper  questions  propoimded.  The 
deposition  will  then  be  adjourned.  How¬ 
ever.  the  objecting  party  or  deponent 
must’ immediately  move  the  examiner 
for  a  ruling  on  his  objections  to  the 
deposition  conduct  or  proceedings.  The 
examiner  may  then  limit  the  scope  or 
manner  of  the  taking  of  the  deposition. 

(e)  When  the  testimony  is  fully  trans- 
scribed,  the  deposition  shall  be  submitted 
to  the  witness  for  examination  and  shall 
be  read  to  or  by  him,  unless  such  exam¬ 
ination  and  reading  are  waived  by  the 
witness  and  by  the  parties.  Any  changes 
in  form  or  substance  which  the  witness 
desires  to  make  shall  be  entered  upon 
the  deposition  by  the  officer  with  a  state¬ 
ment  of  the  reasons  given  by  the  witness 
for  making  them.  The  deposition  shall 
then  be  signed  by  the  witness  imless 
the  parties  by  stipulation  waive  the  sign¬ 
ing  or  the  witness  is  ill  or  cannot  be 
found  or  refuses  to  sigm.  If  the  deposition 
is  not  signed  by  the  witness,  the  officer 
shall  sign  it  and  state  on  the  record  the 
fact  of  the  waiver  or  of  the  illness  or 
absence  of  the  witness  or  the  fact  of  the 
refusal  to  sign  together  with  the  reason, 
if  any,  given  therefor;  and  the  deposition 
may  then  be  used  as  fully  as  though 
signed,  imless  upon  objection,  the  offi¬ 
cer  holds  that  the  reasons  given  for  the 
refusal  to  sign  require  rejection  of  the 
deposition  in  whole  or  in  part. 
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(f)  The  officer  taking  the  deposition 
shall  certify  on  the  deposition  that  the 
witness  was  duly  sworn  by  him  and  that 
the  deposition  is  a  true  record  of  the 
testimony  given  by  the  witness,  and  shall 
promptly  file  it  with  the  examiner. 

(g)  The  party  taking  the  deposition 
shall  give  prompt  notice  of  its  filing  to 
all  other  parties. 

§  4.470  Use  of  depositions  at  hearing. 

(a)  Any  part  or  all  of  a  deposition,  so 
far  as  admissible  under  §  4.485  applied 
as  though  the  witness  were  then  pres¬ 
ent  and  testifying,  may  be  used  against 
any  party  who  was  present  or  repre¬ 
sented  at  the  taking  of  the  deposition 
or  who  had  reasonable  notice  thereof 
as  follows: 

(1)  Any  deposition  may  be  used  for 
contradiction  or  impeachment  of  the 
deponent  as  a  witness. 

(2)  The  deposition  of  a  party,  or  of 
an  agent  designated  to  testify  on 
behsdf  of  a  party,  may  be  used  by  an 
adverse  psuly  for  any  purpose. 

(3)  The  deposition  of  any  witness 
may  be  used  for  any  purpose  if  the 
party  offering  the  deposition  has  been 
made  unable  to  procure  the  attend¬ 
ance  of  the  witness  because  he  is 
dead;  or  if  the  witness  is  at  a 
greater  distance  than  100  miles  from 
the  place  of  hearing,  or  is  out  of  the 
Unit^  States  or  the  county  in  which 
the  hearing  is  required  to  be  held 
xmder  applicable  law,  vmless  it  appears 
that  the  absence  of  the  witness  was 
procured  by  the  party  offering  the 
deposition;  or  if  the  witness  is  imable 
to  attend  or  testify  because  of  age,  ill¬ 
ness,  infirmity,  or  imprisonment;  or, 
upon  application  and  notice,  that  such 
exceptional  circumstances  exist  as  to 
make  it  desirable,  in  the  interest  of 
Justice  and  with  due  regard  to  the 
imF>ortance  of  presenting  the  testimony 
of  witnesses  orsdly  in  open  hearing,  to 
allow  the  deposition  to  be  used. 

(b)  If  only  part  of  a  deposition  is 
offered  in  evidence,  the  remainder  be¬ 
comes  subject  to  introduction  by  any 
party. 

(c)  Objection  may  be  made  at  the 
hearing  to  receiving  in  evidence  any 
deposition  or  part  thereof  for  any 
reason  which  would  require  the  ex¬ 
clusion  of  the  evidence  if  the  witness 
were  then  present  and  testifsdng. 

§  4.471  Interrogalories  to  parties. 

(a)  Any  party  may  serve  upon  any 
other  party  written  interrogatories 
after  the  notice  of  hearing  has  been 
issued.  If  the  party  served  is  a  corpora¬ 
tion,  partnersjiip,  association,  or  gov¬ 
ernmental  agency,  an  agent  shall  fur¬ 
nish  such  information  as  is  available 
to  the  party. 

(b)  Each  interrogatory  shall  be 
answered  separately  and  fully  in  writ¬ 
ing  tmder  oath,  i^ess  it  is  objected 
to,  in  which  event  the  objection  shall 
be  stated  in  lieu  of  an  answer.  The 
answers  are  to  be  signed  by  the  person 
making  them,  and  the  objections  signed 
by  the  attorney  or  other  representative 
making  them.  Answers  and  objections 
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shall  be  made  within  20  days  after  the 
service  of  the  interrogatories.  The  party 
submitting  the  interrogatories  may  move 
for  an  order  under  §  4.472  with  respect 
to  any  objection  to  or  other  failure 
to  answer  an  interrogatory. 

(c)  Interrogatories  shall  relate  to 
any  matter  not  privileged  which  is 
relevant  to  the  subject  matter  of  the 
hearing. 

§  4.472  Sanctions. 

(a)  A  party,  upon  reasonable  notice 
to  other  parties  and  all  persons  affected 
thereby,  may  move  for  an  order  as 
follows: 

(1)  If  a  deponent  fails  to  answer  a 
question  propoimded  or  submitted  im- 
der  §  4.469(d),  or  a  corporation  or 
other  entity  fails  to  make  a  designa¬ 
tion  under  {14.469(b)(2),  or  a  party 
fails  to  answer  an  interrogatory  sub¬ 
mitted  under  §  4.471,  the  affected  party 
may  move  for  an  order  compelling  an 
answer  or  a  designation. 

(2)  An  evasive  or  incomplete  answer 
is  to  be  treated  as  a  failure  to  answer. 

(b)  If  a  party  or  an  agent  designated 
to  testify  fails  to  obey  an  order  to 
furnish  testimony,  the  examiner  may 
make  such  orders  as  are  just,  including: 

(1)  That  the  matters  regarding  which 
the  order  was  made  or  any  other 
designated  facts  shall  be  esteblished 
in  accordance  with  the  claim  of  the 
party  obtaining  the  order; 

(2)  Refusing  to  allow  the  disobedient 
party  to  support  or  oppose  designated 
claims  or  defenses,  or  prohibiting  him 
from  introducing  designated  matters  in 
evidence. 

(c)  If  a  party  or  an  agent  designated 
to  testify  fails  after  proper  service  (1)  to 
appear  for  his  deposition,  or  (2)  to  serve 
answers  or  objections  to  interrogatories 
submitted  under  §  4.471,  the  examiner  on 
motion  may  make  such  orders  as  are 
just,  including  those  authorized  tmder 
subparagraphs  (1)  and  (2)  of  paragraph 
(b)  of  this  section. 

§  4.473  Summary  decision  of  examiner. 

(a)  Filing.  At  any  time  after  com¬ 
mencement  of  a  proceeding  and  before 
the  scheduling  of  a  hearing  on  the  merits, 
a  party  to  the  proceeding  may  move  the 
examiner  to  render  summary  decision 
disposing  of  all  or  part  of  the  proceeding. 

(b)  Grounds.  A  motion  for  summary 
decision  shall  be  granted  only  if  the  en¬ 
tire  record,  including  the  pleadings,  depo¬ 
sitions,  answers  to  interrogatories,  admis¬ 
sions  and  affidavits,  shows  (1)  that  there 
is  no  genuine  issue  as  to  any  material 
fact  and  (2)  that  the  moving  party  Is 
entitled  to  summary  decision  as  a  matter 
of  law. 

(c)  Form  of  motion  and  affidavits.  The 
motion  may  be  supported  by  affidavits 
or  other  verified  dociunents,  and  shall 
specify  the  groimds  showing  the  party’s 
right  to  the  rtiief  sought.  Supporting  and 
opposing  affidavits  shall  be  made  on  per¬ 
sonal  knowledge,  shall  show  affirmatively 
that  the  affiant  Is  competent  to  testify 
to  the  matters  stated  therein.  Sworn  or 


certified  copies  of  all  papers  or  parts 
thereof  referred  to  in  an  affidavit  shall 
be  attached  thereto  or  be  incorporated  if 
not  otherwise  a  matter  of  record.  The  ex¬ 
aminer  may  permit  affidavits  to  be  sup¬ 
plemented  or  opposed  by  testimony,  dep¬ 
ositions,  answers  to  interrogatories, 
admissions  or  further  affidavits.  When  a 
motion  for  summary  decision  is  made  and 
supported  as  provided  in  this  section, 
an  adverse  party  may  not  rest  upon  the 
mere  allegations  or  denials  of  his  plead¬ 
ings,  but  his  response,  by  affidavits  or  as 
otherwise  provided  in  this  section,  must 
set  forth  specific  facts  showing  that  there 
is  a  genuine  issue  for  hearing.  If  he  does 
not  so  respond,  summary  decision,  if 
appropriate,  shall  be  entered  against 
him. 

(d)  Case  not  fully  adjudicated  on  mo¬ 
tion.  If  a  motion  for  summary  decision 
is  denied  in  whole  or  in  part,  and  the 
examiner  determines  that  an  evidentiary 
hearing  of  the  case  is  necessary,  he  shall, 
if  practicable,  and  upon  examination  of 
all  relevant  dociunents  and  evidence  be¬ 
fore  him,  and  upon  interrogating  counsel 
or  the  parties,  ascerUiin  what  material 
facts  are  actually  and  in  good  faith  con¬ 
troverted.  He  shall  thereupon  make  an 
order  specifying  the  facts  that  appear 
without  substantial  controversy,  and  di¬ 
rect  such  further  proceedings  as  deemed 
appropriate. 

§  4.474  Certificalion  of  interlocutory 
ruling. 

In  making  a  ruling  which  does  not 
finally  dispose  of  a  proceeding,  the  ex¬ 
aminer  shall  at  the  request  of  a  party 
or  may  on  his  own  motion  certify  his 
ruling  to  the  Board  if  he  determines  that 
such  ruling  involves  a  controlling  ques- 
tiim  of  law  and  that  an  immediate  appeal 
therefrom  may  materially  advance  the 
ultimate  disposition  of  the  matter  before 
him. 

§  4.475  Default. 

Where  the  elemoits  of  an  adversary 
proceeding  appear  not  to  have  been  es¬ 
tablished  by  the  pleadings  because  of  the 
failure  of  the  answerer  to  file  an  answer 
within  the  time  provided  which  doiies 
the  allegations  of  the  complaint  or  other 
document  or  order  on  which  the  proceed¬ 
ing  was  initiated,  or  where  a  party  fails 
to  appear  at  the  hearing  ordered  without 
showing  good  cause  therefor,  such  failure 
will  be  deemed  a  waiver,  by  such  answerer 
or  party,  of  the  right  to  an  evidentiary 
hearing  or  to  appear  at  such  a  hearing 
and  shall  authorize  the  examiner,  with¬ 
out  further  notice,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  or  other  docu¬ 
ment  or  order  on  which  the  proceeding 
was  based,  and  to  make  his  findings  of 
fact,  omclusions  of  law,  and  decision 
thereon  without  the  scheduling  or  hold¬ 
ing  of  a  hearing  In  the  matter. 

Prehearino 

§  4.480  Prehearing  conferences. 

(a)  The  examiner  may,  on  his  own 
Initiative  or  at  the  request  of  any  party, 
direct  the  parties  of  their  counsel  or 
other  qualified  representatives,  to  appear 
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at  a  specified  time  and  place  for  a  pre- 
hearing  conference,  or  to  submit  sugges¬ 
tions  to  him  in  writing,  for  the  purpose 
of  considering  any  or  all  of  the  following: 

(1)  The  simplification  and  clarifica¬ 
tion  of  the  issues; 

(2)  The  necessity  of  amendments  to 
the  pleadings; 

(3)  The  possibility  of  obtaining  stipu¬ 
lations,  admissions  of  fact  and  of  the 
contents  and  authenticity  of  documents, 
which  will  avoid  unnecessary  proof ; 

(4)  The  possibility  of  agreement  dis¬ 
posing  of  all  or  any  of  the  issues  in 
dispute; 

(5)  The  limitation  of  the  niunber  of 
expert  witnesses; 

(6)  Matters  of  which  official  notice 
will  be  taken;  and 

(7)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the  proceed¬ 
ings,  including  disclosure  of  the  names  of 
witnesses  who  will  be  called  to  testify  in 
the  course  of  the  proceedings. 

(b)  Such  conference  shall,  in  the  dis¬ 
cretion  of  the  examiner,  be  recorded.  At 
the  conclusion  thereof  the  examiner  shall 
enter  in  the  record  an  order  which  recites 
the  results  of  the  conference.  Such  order 
shall  include  the  examiner’s  rulings  upon 
matters  considered  at  the  conference,  to¬ 
gether  with  appropriate  directions  to  the 
parties,  if  any;  and  such  order  shall  con¬ 
trol  the  subsequent  course  of  the  pro¬ 
ceedings,  unless  modified  by  the  exam¬ 
iner  at  the  hearing  or  later  on  the  basis 
of  the  hearings  record  to  prevent  mani¬ 
fest  injustice. 

Hearing 

§4.481  Nolire  of  hearing. 

Written  notice  of  the  time,  place,  and 
nature  of  the  hearing,  the  legal  author¬ 
ity  and  jurisdiction  under  which  the 
hearing  is  to  be  held,  and  the  matters 
of  fact  and  law  asserted,  shall  be  given  by 
the  examiner,  at  least  15  days  prior  to  the 
date  set  for  hearing,  to  all  persons  made 
parties  to  the  proceeding, 

§  4.482  Postponements. 

(a)  Postponements  of  hearings  will 
not  be  allowed  at  the  request  of  any 
party  except  upon  a  showing  of  good 
cause  and  proper  diligence.  A  request  for 
a  postponement  must  be  served  upon  all 
parties  to  the  proceeding  and  filed  in  the 
office  of  the  examiner  at  least  5  days 
prior  to  the  date  of  the  hearing.  In  no 
case  will  a  request  for  postponement 
served  or  filed  less  than  5  days  in  ad¬ 
vance  of  the  hearing  or  made  at  the  hear¬ 
ing  be  granted  unless  the  party  request¬ 
ing  it  demonstrates  that  an  extreme 
emergency  occurred  which  could  not  have 
been  anticipated  and  which  justifies  be¬ 
yond  question  the  granting  of  a  postpone¬ 
ment.  In  any  such  emergency,  if  time 
does  not  permit  the  filing  of  such  request 
prior  to  the  hearing,  it  may  be  made 
orally  at  the  hearing. 

(b)  The  request  for  a  postponement 
must  state  in  detail  the  reasons  why  a 
postponement  is  necessary.  If  a  request 
is  based  upon  the  absence  of  witnesses, 
it  must  state  what  the  substance  of  the 
testimony  of  the  absent  witnesses  would 
be.  No  postponement  will  be  granted  If 


the  other  parties  file  with  the  examiner 
within  5  days  after  the  service  of  the 
request  a  statement  admitting  that  the 
witnesses  on  account  of  whose  absence 
the  postponement  is  desired  would,  if 
present,  testify  as  stated  in  the  request. 
If  time  does  not  permit  the  filing  of  such 
statement  prior  to  the  hearing,  it  may  be 
made  orally  at  the  hearing. 

(c)  Only  one  postponement  will  be 
allowed  to  a  party  on  account  of  the 
absence  of  witnesses  unless  the  party 
requesting  a  further  postponement  shall 
at  the  time  apply  for  an  order  to  take 
testimony  of  the  alleged  absent  witness 
by  deposition. 

§  4.483  Hearing. 

Hearings  for  the  reception  of  evi¬ 
dence  are  held  only  in  cases  where 
issues  of  fact  must  be  resolved  upon 
the  basis  of  an  evidentiary  hearings 
record.  Where  issues  are  properly  re¬ 
solved  only  by  resort  to  matters  of 
official  record  in  the  Department  (such 
as  were  the  lands  in  question  open  to 
mineral  location  at  the  time  of  pur¬ 
ported  mineral  locations),  no  hearing 
for  the  examination  of  witnesses  and 
production  of  evidence  is  necessary. 

§  4.484  Burden  of  proof;  order  of 
procedure. 

(a)  The  complainant  or  other  party 
initiating  the  proceeding  shall  have 
the  burden  of  going  forward  with  evi¬ 
dence  to  show  prima  facie  the  truth 
of  the  allegations  contained  in  the 
complaint  or  other  document  or  order 
upon  which  the  proceeding  is  based, 
but  the  proponent  of  any  proposition 
shall  bear  the  risk  of  non-persuasion. 
In  any  hearing  in  a  show  cause  pro¬ 
ceeding  under  the  Taylor  Grazing  Act 
of  June  28,  1934,  as  amended,  the  bur¬ 
den  of  proof  to  show  that  the  action 
proposed  is  just  and  reasonable  shall 
be  upon  the  Bureau. 

(b)  Unless  the  examiner  directs  other¬ 
wise,  in  hearings  in  both  Government 
and  private  contest  cases,  and  in  other 
public  land  hearings  where  contest  pro¬ 
cedures  are  followed,  the  contestant  will 
present  his  case  following  which  the  other 
parties  (and  in  private  contests  the  Bu¬ 
reau,  if  it  intervenes)  will  present  their 
cases.  In  hearings  on  appeals  to  the 
Board  involving  issues  of  fact  and  in 
hearings  under  the  Mining  Claims  Rights 
Restoration  Act  of  1955,  as  amended,  the 
appellant  or  mining  claimant  shall  pre¬ 
sent  his  evidence  on  the  facts  at  issue 
following  which  the  other  parties  and 
the  Bureau  will  present  their  evidence 
on  such  issues.  In  cases  involving  hear¬ 
ings  on  appeals  in  grazing  cases  within 
grazing  districts  established  imder  the 
Act  of  June  28,  1934,  as  amended,  the 
State  Director  or  his  representative  will 
open,  setting  forth  the  facts  leading  to 
the  appeal  (or  issuance  of  the  show 
cause  order  where  that  is  involved),  and 
the  appellant  shall  then  present  his  case. 
In  hearings  under  the  Geothermal  Steam 
Act  of  1970,  for  termination  of  lease  for 
noncompliance  with  regulations  or  lease 
terms,  the  Bureau  or  the  Geological  Sur¬ 
vey,  as  appropriate,  will  present  its  case 
f  oUowing  which  the  lessee  or  other  proper 
parties  will  present  their  caoes.  Inter¬ 
veners  shall  follow  the  parties  in  whose 


behalf  the  intervention  is  made;  where 
the  intervention  is  not  in  support  of  an 
original  party,  the  examiner  shall  des¬ 
ignate  at  what  stage  such  intervener 
shall  be  heard. 

§  4.485  Evidence. 

(a)  Testimony.  The  testimony  of  wit¬ 
nesses  shall  be  given  orally  under  oath 
or  affirmation  administered  by  the  ex¬ 
aminer.  Witnesses  shall  be  available  at 
the  hearing  for  cross-examination  by  all 
parties,  and  the  examiner  may  question 
any  witness.  Any  witness  may,  in  the 
discretion  of  the  examiner,  be  examined 
separately  and  apart  from  all  other  wit¬ 
nesses  except  those  who  may  be  parties 
to  the  proceeding. 

(b)  Affidavits.  Affidavits  may  be  ad¬ 
mitted  in  the  discretion  of  the^examiner 
if  the  evidence  is  otherwise  admissible 
and  the  parties  agree  that  affidavits  may 
be  used  in  lieu  of  oral  testimony  by  a  wit¬ 
ness,  either  depositional  or  by  personal 
appearance.  Affidavits  admitted  into  evi¬ 
dence  shall  be  considered  in  light  of  the 
lack  of  opportunity  for  cross-examina¬ 
tion  in  determining  the  weight  to  be  at¬ 
tached  to  statements  made  therein. 

(c)  Stipulations.  The  parties  may  stip¬ 
ulate  as  to  any  relevant  matters  of  fact 
or  the  authenticity  of  any  relevant  doc¬ 
uments.  Such  stiptilations  may  be  re¬ 
ceived  in  evidence  at  a  hearing  in  the 
discretion  of  the  examiner,  and  when 
so  received  shall  be  binding  on  the  parties 
with  respect  to  the  matters  therein  stip¬ 
ulated,  except  that  the  Department  will 
not  be  boimd  by  any  stipulaticHi  entered 
into  by  employees  of  the  Department  and 
other  interested  parties  to  the  proceed¬ 
ing  which  may  preclude  the  Department 
from  requiring  of  applicants  or  entry- 
men  such  proofs  or  evidence  in  support 
of  their  claims  or  entries  as  may  be  re¬ 
quired  or  necessary  imder  the  law  and 
applicable  regulations. 

(d)  Rules  of  evidence.  Technical 
rules  of  evidence  shall  not  apply  to  hear¬ 
ings  conducted  pursuant  to  this  sub¬ 
part;  all  evidence  which  is  relevant, 
material,  reliable,  and  probative,  and 
not  unduly  repetitious  or  cumulative, 
shall  be  admissible.  A  witness  may  be 
cross-examined  on  any  matter  material 
to  the  proceeding  without  regard  to  the 
scope  of  his  direct  examination.  All 
documents  and  other  evfdence  offered 
or  other  evidence  offered  or  taken  for 
the  record  shall  be  open  to  examination 
by  the  parties  and  opportunity  shall  be 
given  to  refute  facts  and  arguments  ad¬ 
vanced  on  either  side  of  the  issues. 

(e)  Samples.  Samples  may  be  ad¬ 
mitted  in  evidence  as  exhibits  but  must 
be  described  for  purposes  of  the  record. 
Upton  proof  of  their  authenticity,  assay 
certificates  relating  to  samples  shall  be 
admissible  in  evidence  without  the  pro¬ 
duction  of  the  pterson  who  made  or  pre¬ 
pared  the  same. 

(f)  Further  evidence  required  by  ex¬ 
aminer  during  hearing.  At  any  time 
during  the  hearing  the  examiner  may 
call  for  the  production  of  further  evi¬ 
dence  upxtn  any  issue,  and  require  such 
evidence  where  available  to  be  pre¬ 
sented  by  the  party  or  parties  con¬ 
cerned,  either  at  the  hearing  or  adjourn¬ 
ment  thereof. 
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(g)  Official  notice  of  public  document 
items  or  facts.  (1)  Whenever  a  party 
offers  a  public  docmnent,  or  part 
thereof,  in  evidence  and  such  document 
has  been  shown  by  the  offeror  to  be 
available  to  the  public,  such  document 
need  not  be  produced  or  marked  for 
identification,  but  may  be  offered  for 
o£Bcial  notice  as  a  public  document  item 
by  specifying  the  dociunent  or  relevant 
part  thereof. 

(2)  Where  official  notice  is  taken  or 
is  to  be  taken  of  a  material  fact  not 
appearing  in  the  evidence  of  record,  any 
party,  on  timely  request,  shall  be  af¬ 
forded  opportunity  to  controvert  such 
fact. 

§  4.486  Objections ;  offer  of  proof. 

If  any  party  objects  to  the  admission 
or  rejection  of  any  evidence  or  to  other 
limitation  of  the  scope  of  any  examina¬ 
tion  or  cross-examination,  he  shall  state 
briefly  the  grounds  for  such  objection 
wiUiout  extended  argument  or  debate 
thereon  except  as  permitted  by  the  hear¬ 
ing  examiner.  A  ruling  of  the  examiner 
on  any  such  objection  shall  be  a  part 
of  the  transcript,  together  with  such 
offer  of  proof  as  has  been  made.  An 
offer  of  proof  made  in  connection  with 
an  objection  taken  to  any  ruling  of  the 
examiner  rejecting  or  excluding  prof¬ 
fered  oral  testimony  shall  consist  of  a 
statement  of  the  substance  of  the  evi¬ 
dence  which  would  be  adduced  by  such 
testimony;  and,  if  the  excluded  evidence 
consists  of  evidence  in  documentary  or 
written  form  a  copy  of  such  evidence 
shall  be  marked  for  identification  and 
shall  accompany  the  record  as  the  offer 
of  proof.  Written  offer  of  proof  may  be 
required  in  the  discretion  of  the 
examiner. 

§  4.487  Exceptions  to  ruling;^. 

Exceptions  to  rulings  of  the  examiner 
are  unnecessary.  It  is  sufficient  that  a 
party,  at  the  time  the  ruling  of  the 
examiner  is  sought,  makes  known  the 
action  that  he  desires  the  examiner  to 
take,  or  his  objection  to  an  action  taken, 
and  his  grounds  therefor. 

§  4.488  Interlocutor^'  appeals. 

(a)  Requests  for  permission.  Inter¬ 
locutory  app>eals  from  rulings  and 
orders  of  an  examiner  may  be  filed  only 
after  permission  is  granted  by  the 
Board.  The  Board  shall  not  entertain  a 
request  unless  a  party  has  first  sought 
certifleation  of  the  ruling  by  the  ex¬ 
aminer  pursuant  to  9  4.474.  Any  request 
for  permission  from  the  Board  shall  be 
in  writing,  not  to  exceed  10  pages  in 
length,  and  shall  be  granted  only  in  such 
cases  where  the  issue  presented  is  a  con¬ 
trolling  question  of  law  which  will 
materially  advance  the  final  disposition 
of  the  case. 

(b)  Briefs.  Unless  the  Board  directs 
otherwise,  a  brief  shall  be  filed  by  each 
party  permitted  by  the  Board  to  take  an 
interlocutory  appeal  within  5  days  after 
notice  of  such  permission.  Within  5  days 
after  service  of  any  appellant’s  brief,  any 
other  party  to  the  proceeding  may  file 
a  brief  as  appellee. 


(c)  Effect.  An  interlocutory  appeal 
shall  not  operate  to  suspend  the  hear¬ 
ing  unless  otherwise  ordered  by  the 
Board  or  the  Examiner. 

(d)  Jurisdiction.  If  an  interlocutory 
appeal  is  permitted,  the  Board’s  juris¬ 
diction  shall  be  confined  to  review  of  the 
ruling  or  order  of  the  examiner  on  the 
legal  issue  raised  by  the  appeal,  and 
shall  not  extend  to  any  other  issues. 

§  4.489  Payment  of  M'ilnc«<)  feet*  and 
mileage;  fees  of  person»i  taking 
depositions. 

Witnesses  summoned  before  the  ex¬ 
aminer  shall  be  psdd  the  same  fees  and 
mileage  that  are  paid  witnesses  in  the 
courts  of  the  United  States,  and  wit¬ 
nesses  whose  depositions  are  taken  shall 
be  entitled  to  the  same  fees  as  are  paid 
for  like  services  in  the  courts  of  the  Unit¬ 
ed  States.  Witness  fees  and  mileage  shall 
be  paid  by  the  party  at  whose  instance 
the  witness  appears,  and  all  costs  of 
depositions  shall  be  paid  by  the  party  at 
whose  instance  the  deposition  is  taken. 

§  4.490  Rcporler’s  fees. 

(a)  'The  Government  will  pay  all  re¬ 
porting  fees  in  hearings  in  Government 
contest  proceedings,  in  hearings  on  ap¬ 
peals  involving'grazing  privileges  within 
grazing  districts  established  imder  the 
Act  of  June  28,  1934,  as  amended,  in 
hearings  under  the  Surface  Resources 
Act  of  1955,  as  amended,  in  hearings 
imder  the  Multiple  Mineral  Development 
Act  of  1954,  as  amended,  where  the 
United  States  is  a  party,  in  hearings 
under  the  Mining  Claims  Rights  Resto¬ 
ration  Act  of  1955,  regardless  of  which 
party  is  ultimately  successful,  in  hear¬ 
ings  under  the  Geothermal  Steam  Act  of 
1970,  and  in  hearings  arising  out  of  pro¬ 
test  proceedings  or  concerning  issues  of 
fact  involved  in  appeals  before  the 
Board. 

(b)  In  the  case  of  a  private  contest, 
each  party  will  be  required  to  pay  the 
reporter’s  fees  covering  the  party’s  di¬ 
rect  evidence  and  cross-exai^nation  of 
witnesses,  except  that  if  the  ultimate 
decision  is  adverse  to  the  contestant,  he 
must  in  addition  pay  all  the  reporter’s 
fees  otherwise  payable  by  the  contestee. 

(c)  Each  party  to  a  private  contest 
shall  be  required  by  the  examiner  to 
make  reasonable  deposits  for  reporter’s 
fees  from  time  to  time  in  advance  of 
taking  testimony.  Such  deposits  shall  be 
sufficient  to  cover  all  reporter’s  fees  for 
which  the  party  may  ultimately  be  liable 
imder  paragraph  (b)  of  this  section.  Any 
part  of  a  deposit  not  used  will  be  re¬ 
turned  to  the  depositor  upon  the  final 
determination  of  the  case  except  that 
deposits  which  are  required  to  be  made 
when  a  complaint  is  filed  will  not  be  re¬ 
turned  if  the  party  making  the  deposit 
does  not  appear  at  the  hearing,  but  will 
be  used  to  pay  the  reporter’s  fee.  Re¬ 
porter’s  fees  will  be  at  the  rates  estab¬ 
lished  for  the  local  courts,  or,  if  the 
report  ing  is  done  pursuant  to  a  contract, 
at  rates  established  by  the  contract. 

§  4.491  Corrertionii  of  tranM*ript. 

Motions  made  at  the  hearing  to  cor¬ 
rect  the  transcript  will  be  acted  upon  by 


the  examiner.  Motions  made  after  the 
hearing  to  correct  the  transcript  shall 
be  filed  with  the  examiner  within  10 
days  after  receipt  of  the  transcript,  un¬ 
less  otherwise  directed  by  the  examiner, 
and  shall  be  served  on  all  parties.  Such 
motions  may  be  in  the  form  of  a  letter 
and  shall  state  the  date  when  the  tran¬ 
script  was  received.  If  no  objections  are 
rweived  within  10  days  after  date  of 
service,  the  transcript  will,  upon  ap¬ 
proval  of  the  examiner,  be  changed  to 
reflect  such  corrections.  If  objections  are 
received,  the  motion  will  be  acted  upon 
with  due  consideration  of  the  recorded 
transcript  of  the  hearing. 

§  4.492  Record. 

TTie  record  shall  include  the  pleadings, 
all  motions,  all  orders  of  the  examiner, 
the  original  transcripts,  all  exhibits  of¬ 
fered  in  evidence  by  any  party,  all  pro¬ 
posed  findings  of  fact,  conclusions,  and 
orders,  and  the  decision  or  order  recom¬ 
mended  or  Issued  by  the  examiner. 

Posthearing  Procedures 

§  4.493  Submission  by  tbe  parties  of 
proposed  findings,  conclusions,  and 
order. 

(a)  At  the  close  of  the  oral  presenta¬ 
tions  at  the  hearing,  or  within  a  reason¬ 
able  time  thereafter  fixed  by  the  exam¬ 
iner  considering  the  number  and  com¬ 
plexity  of  the  issues  and  the  amoimt  of 
testimony,  any  party  at  the  hearing  may 
file  with  the  examiner  for  his  considera¬ 
tion  proposed  findings  of  fact,  conclu¬ 
sions  of  law,  and  forms  of  order,  together 
with  briefs  in  support  thereof.  Answer¬ 
ing  briefs  may  be  filed  within  a  reason¬ 
able  time  thereafter,  as  fixed  by  the  ex¬ 
aminer.  The  examiner,  in  his  discretion, 
may  vary  the  sequence  of  filing  docu¬ 
ments  following  the  close  of  the  oral 
presentations  at  the  hearing. 

(b)  Such  proposed  findings,  conclu¬ 
sions,  and  orders,  and  any  briefs  or  other 
papers,  shall  be  in  writing,  served  upon 
all  parties  to  the  case,  and  contain  ade¬ 
quate  references  to  the  record  and  au¬ 
thorities  relied  upon. 

§  4.494  Initial  decision  by  examiner. 

(a)  The  examiner  will  render  a  writ¬ 
ten  decision  upon  the  record  in  the  case, 
which  shall  set  forth  his  findings  of  fact 
and  conclusions  of  law,  as  well  as  the 
reasons  or  basis  therefor,  upon  all  of  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  record,  and  the  exam¬ 
iner’s  rulings  upon  the  findings  and  con¬ 
clusions  proposed  by  the  parties  if  such 
rulings  do  not  appear  elsewhere  in  the 
record.  The  decision  shall  recite  all  facts 
officially  noticed,  pursuant  to  9  4.24(b), 
relied  upon  in  the  decision.  The  exam¬ 
iner  may  adopt  the  findings  of  fact  and 
conclusions  of  law  proposed  by  one  or 
more  of  the  parties  if  they  are  correct. 
The  decision  shall  become  final  unless 
appealed  to  the  Board,  as  provided  in 
§9  4.410  and  4.424. 

(b)  A  copy  of  the  decision  shall  be  sent 
to  all  parties  to  the  case  by  certified  mail 
and  to  any  amici  by  regular  mail. 
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§  4.495  Submission  by  tbe  examiner  of 
proposed  findings,  conclusions  and 
recommended  decision. 

(a)  When  the  examiner  has  been  or¬ 
dered  to  make  proposed  findings  of  fact 
only,  or  proposed  findings  of  fact  and 
conclusions  of  law  and  a  recommended 
decision,  he  shall  make  his  proposed  find¬ 
ings  of  fact  only,  or  proposed  findings  of 
fact  and  conclusions  of  law  In  a  recom¬ 
mended  decision  and  give  the  reasons 
or  basis  therefor.  Such  findings  or  rec¬ 
ommended  decision  shall  be  certified,  to¬ 
gether  with  the  record,  for  final  decision, 
to  the  Board. 

(b)  A  copy  of  the  findings  or  recom¬ 
mended  decision  shall  be  sent  to  all  par¬ 
ties  to  the  case  by  certified  mall  and  to 
any  amici  by  regiilar  mall.  ^ 

§  4.496  Exceptions  to  proposed  findings 
of  fact  or  recommended  decision  by 
examiner. 

(a)  Filing.  Within  30  days  after  service 
of  the  recommended  decision  of  the  ex¬ 
aminer,  or  of  proposed  findings  of  fact 
of  the  examiner,  any  party  may  file  wltli 
the  Board  exceptions  thereto  or  any  part 
thereof,  or  to  the  failure  of  the  examiner 
to  make  any  recommendation,  finding,  or 
conclusion,  or  to  the  admission  or  exclu¬ 
sion  of  evidence,  or  other  ruling  of  the 
examiner,  supported  by  such  brief  as  may 
appear  advisable. 


(b)  Waiver.  Failure  of  a  party  who  ap¬ 
peared  at  the  hearing  to  file  exceptions  to 
the  recommended  decision,  findings,  con¬ 
clusions,  and  proposed  order  of  the  ex¬ 
aminer  or  any  portion  thereof,  or  to  his 
failure  to  adopt  a  proposed  finding  or 
conclusion,  or  to  the  admission  or  exclu¬ 
sion  of  evidence  or  other  ruling  of  the 
examiner,  or  within  such  time  as  the 
Board  shall  for  good  cause  determine, 
shall  be  deemed  a  waiver  of  objection 
thereto. 

§  4.497  Briefs  and  exceptions  to  pro¬ 
posed  findings  of  fact  or  recom¬ 
mended  decision  of  examiner. 

(a)  Contents.  All  briefs  and  exceptions 
shall  be  confined  to  the  particular  mat¬ 
ters  In  Issue.  Each  exception  or  proposed 
finding  or  conclusion  which  Is  briefed 
shall  be  supported  by  a  concise  argxunent 
or  by  citation  of  such  statutes,  decisions, 
or  other  authorities  and  by  page  refer¬ 
ences  to  such  portions  of  the  record  or 
recommended  decision  of  the  examiner 
as  may  be  relevant.  If  the  exception  re¬ 
lates  to  the  admission  or  exclusion  of 
evidence,  the  substance  of  the  evidence 
admitted  or  excluded  shall  be  set  forth  in 
the  brief  with  appropriate  references  to 
the  transcript. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  with  the  Board  within  10  days  after 
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service  of  briefs  and  shall  be  confined  to 
matters  In  original  briefs  of  opposing 
parties.  Further  briefs  may  be  filed  only 
with  permission  of  the  Board. 

(c)  Late  filing.  Briefs  not  filed  on  or 
before  the  time  fixed  in  this  subpart  will 
be  received  only  upon  special  permission 
of  the  Board. 

(d)  Length  of  briefs.  Unless  otherwise 
permitted  by  the  Board  upon  a  showing 
of  unusual  or  exceptional  circumstances, 
briefs  which  exce^  50  pages.  Including 
appendices,  in  length,  in  typewritten 
(double-spaced),  print^  or  duplicated 
form,  shall  not  be  accepted  for  filing. 

§  4.498  Dec!8ion  by  Board. 

As  soon  as  practicable  after  the  ex¬ 
aminer  has  certified  the  record,  the 
Board  will  issue  a  final  decision  In  the 
proceedings,  which  shall  set  forth  find¬ 
ings  of  fact  and  conclusions  of  law,  as 
well  as  the  reasons  or  basis  therefor,  upon 
all  of  the  material  Issues  of  fact,  law  or 
discretion  presented  on  the  record.  This 
decision  shall  include  such  additional 
findings  and  conclusions  as  do  not  appear 
In  the  recommended  decision  and  such 
rulings  on  proposed  findings  and  con¬ 
clusions  submitted  by  the  parties  as  have 
not  been  made  by  the  examiner.  This 
decision  may  adopt,  modify  or  set  aside 
any  finding,  conclusicm,  or  order  of  the 
examiner. 
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Know  your 
Government.. 


The  Manual  describes  the  creation 
and  authority,  organization,  and 
functions  of  the  agencies  in  the 
legislative,  judicial,  and  executive 
branches. 

Most  agency  statements  include 
new  “Sources  of  Information" 
listings  which  tell  you  what  offices 
to  contact  for  information  on 
such  matters  as: 

•  Consumer  activities 

•  Environmental  programs 

•  Government  contracts 

•  Employment 

•  Services  to  small  businesses 

•  Availability  of  speakers  and 
films  for  educational  and 
civic  groups 

This  handbook  is  an  indispensable 
reference  tool  for  teachers,  students, 
librarians,  researchers,  businessmen* 
and  lawyers  who  need  current, 
official  information  about  the 
U.S.  Government. 
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